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Gross Negligence
in the Iranian Criminal System:
From Components and Criteria to
its Effects and Foundations
in Aggravating Criminal Response

Sina Khorram', Abdolali Tavajohi?

Abstract

With the destabilization of the principle of culpability (mens rea)
following the recognition of criminal negligence, legal scholars
often advocate for lighter criminal responses to negligent con-
duct compared to intentional crimes. However, certain behaviors
characterized by extreme recklessness toward widespread risks
warrant severe social condemnation, prompting criminal law to
respond to “gross negligence” with a severity akin to intentional
misconduct. In the Iranian legal context, such a response is of-
ten perceived by jurists as being inconsistent with the founda-
tions of the criminal system. Employing a descriptive-analytical
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approach, this research examines gross negligence by analyzing
its conceptual elements, measurement criteria, legal effects, and
its role in aggravating criminal responses. The findings reveal that
the Islamic Penal Code of 2013, in an innovative move, recog-
nizes gross negligence based on principles such as the intentional
violation of behavioral standards and the moderation of the of-
fender’s social selfishness as a factor contributing to the realiza-
tion of intent in crimes. Furthermore, through the Note to Article
292, the Code establishes a specific measurement criterion for
judicial determination by integrating both typological and mental
approaches.

Keyword: Gross Negligence, Negligent Intent, Recklessness,
Criminal Negligence, Criminal Intent, Gross Fault, Mens Rea
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Introduction

The traditional and dichotomous classification of criminal
liability in the criminal law of Iran, which confines the sphere
of the mental attribution of criminal conduct exclusively within
the binary framework of “criminal intent” (dolus) and “criminal
negligence” (culpa), has encountered fundamental challenges and
deficiencies in the face of the structural transformations of the
contemporary world, the expansion of industrial activities, the
complex risks arising from technology, and highly hazardous
conduct. Under the current legislative framework, Article 145 of
the Islamic Penal Code of 2013 recognizes, alongside criminal
intent, criminal negligence as a basis of liability for unintentional
offences. In its appended Note, it enumerates such instances as
imprudence, carelessness, lack of skill, neglect, laxity, and failure
to observe governmental regulations among the forms of neg-
ligence. Nevertheless, the legislature’s approach to the concept
of “negligence” appears to be entirely uniform, devoid of sub-
stantive gradation, and lacking any distinction among different
degrees of fault. This has resulted in a simple, minor, and every-
day instance of neglect being assessed on the same footing and
under the same heading as conduct characterized by sheer indif-
ference, manifest recklessness, and inexcusable risk-taking. This
normative lacuna and the absence of an explicit recognition of the
concept of “gross negligence” within the legislative framework
have left the criminal justice system caught in an incongruous
dichotomy and an interpretive impasse. Consequently, criminal
courts are either compelled, in order to achieve deserved justice
and proportionality between the offence and the punishment, to
construe broadly the concept of intent and the conduct that is
ordinarily lethal, as contemplated in the paragraphs of Article 290
of the Islamic Penal Code, a course that conflicts with the fun-
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damental principle of the legality of offences and punishments
and the strict construction of penal provisions; or they are forced
to reduce highly norm-violative and hazardous conduct to the
category of ordinary negligence and impose lenient ta’zir pun-
ishments, an approach that, in turn, undermines the general and
specific deterrent functions of criminal law.

Discussion and Findings

Accordingly, the present study, adopting a descriptive-an-
alytical methodology, seeks to elucidate the necessity of position-
ing gross negligence as an independent and intermediate category
within the framework of the mens rea, to assess its constituent
elements and conceptual components, to examine the criteria for
its assessment, and to scrutinize the grounds for aggravating the
penal response to perpetrators of this type of conduct.

The fundamental findings of this article indicate that gross
negligence possesses a multifaceted and distinctive constituent
structure that differentiates it, on the one hand, from ordinary
negligence and, on the other hand, from direct intent (dolus di-
rectus). The first element is the “voluntary and conscious com-
mission of highly abnormal and hazardous conduct”; that is, de-
spite retaining control over their physical volition, the perpetrator
engages in conduct which, in terms of the severity and extent
of its deviation from the behavioral standard of an ordinary and
prudent person, constitutes a significant, gross, and fundamen-
tal departure. The second element is a “high degree of objective
probability and a strong presumption of the occurrence of the
harmful result”; This is because, unlike ordinary negligence, in
which the occurrence of harm is assessed as unlikely or remote,
in cases of gross negligence, the severity of the risk imposed upon
society is such that any reasonable observer would regard the oc-
currence of the criminal result as highly probable and imminent.
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The third element concerns the “subjective foreseeability of, and
the perpetrator’s awareness of, the existence of an unjustifiable
risk,” which manifests itself in the form of intellectual reckless-
ness; that is, despite having general or specific awareness of the
hazardous nature of their conduct, the actor, with utter reckless-
ness and sheer indifference to the preservation of the rights and
legally protected values, persists in the conduct without intending
or internally consenting to the occurrence of the crime or the in-
fliction of harm. The fourth element is the “absence of criminal
intent with respect to the criminal act and the absence of intent
as to the result,” which prevents the incorporation of this legal
institution into the realm of substantive intent. The fifth element
is the “unjustifiability and absence of any rational interest in the
creation of the risk,” which excludes from the scope of gross neg-
ligence hazardous conduct that is socially, medically, or scientifi-
cally justified. Finally, the sixth element is the “actual occurrence
of the criminal result within the context of a direct and unbroken
causal relationship with the perpetrator’s grossly negligent con-
duct.”

In assessing and evaluating the establishment of gross
negligence, the present article, through a comparative reconsid-
eration of the judgments and experiences of contemporary legal
systems - particularly the common law and landmark cases such
as Cunningham, Caldwell, and R v G - and by examining them
in light of the principles of Imami jurisprudence, concludes that
exclusive reliance on a “subjective standard,” owing to the con-
siderable difficulties involved in proving the perpetrator’s internal
awareness and the potential for perpetrators to exploit claims of
unawareness, leads to the weakening of public order and enables
negligent perpetrators to evade liability. Conversely, reliance sole-
ly on an “objective standard,” which takes mere deviation from
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the standard of the ordinary person as its basis, tends toward
strict liability and undermines the principle of the personal na-
ture of punishment and the principle of culpability. Accordingly,
the approach adopted by this study is to establish a “combined
(objective-subjective) standard” in the judicial practice of Iran, so
that a gross and manifest deviation from the standards of care ex-
pected of an ordinary person is regarded as the objective element
and as a judicial presumption of entry into the sphere of gross
negligence, following which the subjective assessment is complet-
ed by taking into account the individual characteristics, cognitive
capacities, professional expertise, and particular circumstances of
the actor.

Conclusion

With regard to the penal effects and consequences, this
study demonstrates that formally recognizing gross negligence,
through elucidating the “implied converse of Paragraph (c) of Ar-
ticle 291 of the Islamic Penal Code,” provides a precise criterion
for distinguishing quasi-intentional crimes from hazardous con-
duct that exceeds the threshold of ordinary negligence. More pre-
cisely, where the degree of the perpetrator’s negligence exceeds
the threshold of ordinary negligence contemplated in Paragraph
(c) of Article 291, which constitutes the principal basis for quasi-
intentional crimes, the conduct moves beyond the sphere of ordi-
nary negligence and falls within the domain of “gross negligence.”
This distinction prevents the undue expansion of the scope of gi-
sas punishment to conduct that lacks actual criminal intent, while
at the same time filling the existing gap between quasi-intentional
and intentional crimes. Furthermore, this approach provides a
clear legal basis for the enhancement of ta’zir punishments, the
imposition of social restrictions, the revocation of professional li-
censes, and the application of security measures in sensitive areas
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such as dangerous driving, gross medical malpractice, and flagrant
violations of occupational safety regulations. This enhanced penal
response rests on three philosophical-legal grounds: first, the “de-
liberate and knowing violation of standards of conduct”; second,
the “moderation of illegitimate individual self-interest,” whereby
the perpetrator places their personal interests above public health
and safety; and third, the “heightening of the perpetrator’s degree
of moral blameworthiness,” which, by reason of their departure
from the sphere of ordinary negligence and entry into the realm
of recklessness, justifies a more decisive and differentiated re-
sponse on the part of the criminal justice system.
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1. Criminal Recklessness

2. “A person should be held to have been reckless about a particular result only if the
court is satisfied that he or she was aware of the risk at the time.”

3. Subjective Recklessness

4. Objective Recklessness
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1. Regina v. Cunningham, 1957
2. Offences against the Person Act 1861
3. Regina v G and another (2003)
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1. “It was found that the Caldwell approach to recklessness was capable of leading to
obvious unfairness. It is neither moral nor just to convict a defendant on the strength
of what someone else would have apprehended.”

2. “An actor is culpable when he risks others legally protected interests for insufficient
reasons. We argue that with respect to criminal acts the criminal law should focus on
the willed bodily movement as the unit of culpable action.”

3. R v. Caldwell, 1982
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