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Criteria for Determining
“Important Domestic Cases”
in Peace or Referring State Claims
to Arbitration Based on Principle 139
of the Constitution
of the Islamic Republic of Iran

Mohammad Ghsem Tangestani'

Abstract

Principle 139 of the Constitution of the Islamic Republic of Iran
is one of the most important tools for parliamentary oversight of
government decisions in the field of government litigation, based
on which, reconciliation or referral of litigation regarding public
and government property to arbitration is subject to the approval
of the Council of Ministers, and in important domestic cases and
litigation with foreign parties, it is subject to the approval of the
Islamic Consultative Assembly. Despite this, and despite the pas-
sage of nearly five decades since the ratification of the Constitu-
tion, the legislator has not provided specific criteria for identify-
ing “important domestic cases”, which has created widespread
ambiguity in the understanding and implementation of the above
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principle. In practice, given the lack of a legal criterion for identi-
tying important cases, the executive branch has considered almost
all cases related to arbitration or conciliation of disputes with do-
mestic parties as unimportant cases and has not sent the cases
for ratification in the Islamic Consultative Assembly. Different
interpretations of this concept have led to procedural fragmen-
tation, reduced accountability, and weakened the oversight role
of the parliament. This article, with a critical-analytical approach,
attempts to examine the concept of “important domestic cases”
from a fundamental rights perspective and proposes a multi-stage
framework for identifying important domestic cases to provide a
basis for transparency and disciplined implementation of Princi-
ple 139. The research findings show that the importance of a pub-
lic lawsuit is not simply a function of its volume or financial value,
but should be assessed based on financial-economic, governance,
strategic, institutional, and precedent-setting criteria. Providing
this framework can help reduce bias, strengthen parliamentary
oversight, increase predictability, and protect public assets.

Keywords: Arbitration, Litigation, Parliamentary Oversight,
Public Property, Public Interest.
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Introduction

Principle 139 of the Constitution of the Islamic Repub-
lic of Iran is one of the most important tools for parliamentary
oversight of government decisions in the field of government
litigation, based on which, reconciliation or referral of litigation
regarding public and government property to arbitration is sub-
ject to the approval of the Council of Ministers, and in important
domestic cases and litigation with foreign parties, it is subject to
the approval of the Islamic Consultative Assembly. Despite this,
and despite the passage of nearly five decades since the ratifica-
tion of the Constitution, the legislator has not provided specific
criteria for identifying “important domestic cases”, which has cre-
ated widespread ambiguity in the understanding and implementa-
tion of the above principle. In practice, given the lack of a legal
criterion for identifying important cases, the executive branch
has considered almost all cases related to arbitration or concilia-
tion of disputes with domestic parties as unimportant cases and
has not sent the cases for ratification in the Islamic Consultative
Assembly. Different interpretations of this concept have led to
procedural fragmentation, reduced accountability, and weakened
the oversight role of the parliament. This article, with a critical-
analytical approach, attempts to examine the concept of “impor-
tant domestic cases” from a fundamental rights perspective and
proposes a multi-stage framework for identifying important do-
mestic cases to provide a basis for transparency and disciplined
implementation of Principle 139. The research findings show that
the importance of a public lawsuit is not simply a function of
its volume or financial value, but should be assessed based on
financial-economic, governance, strategic, institutional, and prec-
edent-setting criteria. Providing this framework can help reduce
bias, strengthen parliamentary oversight, increase predictability,
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and protect public assets.

In addition to settlement, the referral of disputes to arbi-
tration - as a method of dispute resolution - holds an established
place in various legal systems. However, when one of the par-
ties to the dispute is the state or an affiliated entity, or when the
subject matter relates in any way to public or state assets, the
decision to settle or arbitrate is not viewed merely as a technical
or contractual matter; rather, it assumes heightened significance
due to its direct connection to public rights and interests, as well
as the exercise of sovereign authority. Recognizing this very sen-
sitivity, Article 139 of the Constitution of the Islamic Republic
of Iran makes the submission of disputes concerning public and
state property to arbitration - or their settlement by compromise
- conditional upon obtaining authorization from the Islamic Con-
sultative Assembly, while distinguishing between significant and
non-significant domestic cases. Pursuant to the aforementioned
Article, “the settlement of disputes concerning public and state
property or their submission to arbitration is, in each instance,
subject to the approval of the Council of Ministers and must be
reported to the Assembly. In cases where the other party to the
dispute is foreign, as well as in significant domestic cases, the ap-
proval of the Assembly is also required. Significant cases are to be
determined by law.”

Discussions and Results

Article 139 of the Constitution of the Islamic Republic of
Iran serves as a crucial mechanism for patrliamentary oversight -
specifically, substantive patliamentary review - regarding govern-
ment decisions to refer disputes to arbitration or to resolve them
through amicable settlement. However, ambiguity surrounding
the concept of “important domestic cases” has led to serious
practical challenges, thereby undermining the Patrliament’s su-
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pervisory role in scrutinizing government decisions. Given the
frequency with which government contracts are concluded and
the significant, growing number of disputes arising between gov-
ernment agencies and other (non-governmental) parties - coupled
with the fact that the majority of such disputes involve domestic
parties - it is essential to clarify the concept and specific instances
of the “important domestic cases” referred to in the aforemen-
tioned principle. The term “important cases” serves as a qualifier
that can be defined through the establishment of legal criteria,
contingent upon the nature of the contract or the circumstances
of the specific dispute; thus, the scope is not limited solely to the
contract itself but may extend beyond it.

Undoubtedly, the continuation of the current situation -
aside from leaving a portion of Article 139 of the Constitution
unimplemented - risks compromising the public interest, under-
mining the Parliament’s supervisory role, and ultimately diminish-
ing legal predictability; this underscores, above all, the necessity
of drafting legislation to implement Article 139, with a specific
focus on defining the criteria and (illustrative) examples of “im-
portant domestic cases.” To draft the aforementioned document,
it is essential to define the concept of “significant internal mat-
ters” by establishing specific criteria for their identification. While
defining the term through specific instances is one possible ap-
proach, a combined approach - entailing the provision of clear
criteria alongside illustrative examples of key instances - appears
justifiable.

This research demonstrated that “significance” - within
the context of Article 139 - is not a one-dimensional concept;
rather, it is dynamic and multifaceted, requiring assessment based
on a set of financial, governance, strategic, institutional, and prec-
edent-setting criteria. The proposed multi-stage model facilitates a
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more disciplined and monitorable approach to identifying signifi-
cant domestic cases and can serve as a basis for reforming current
practices. Under this model, the initial step involves evaluating
the financial and economic dimensions and implications of the
case. Of course, this is subject to the condition that the measure-
ment criterion be designed to adapt to changing circumstances
over time - particularly in light of currency devaluation. The sec-
ond step involves examining the relationship of the subject mat-
ter of the dispute to *Anfal* (publicly owned natural resources),
public assets, and acts of state sovereignty. The third step entails
assessing the strategic and policy implications of the lawsuit. Sub-
sequently, the institutional standing of the disputing parties must
be considered, and finally, the potential for the resulting ruling to
establish a precedent or legal practice must be evaluated.

Ultimately, the full realization of the philosophy behind
Article 139 requires that the determination of significant domes-
tic matters - as opposed to mere discretionary executive decisions
- be transformed into a transparent and accountable legal process.
Only then can Article 139 serve as an effective instrument for
safeguarding the public interest and strengthening the rule of law.
This matter should not be viewed merely as a restriction on the
executive branch’s powers; rather, by clarifying the boundaries of
action, it can also define the scope of intervention for supervisory
bodies and authorities.

Conclusion

In light of the foregoing, the drafting of a bill (or legis-
lative proposal) to implement Article 139 of the Constitution -
incorporating specific provisions regarding the criteria and key
examples of “important domestic matters” - should be placed on
the agenda of the Vice Presidency for Legal Affairs or research
bodies such as the Islamic Consultative Assembly Research Cen-
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ter. However, as previously noted, the present text addresses only
a portion of Article 139; therefore, the aforementioned draft must
- while adhering to legislative principles and - comprehensively
and coherently address all components of the Article and the leg-
islative mechanisms required for its implementation.
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1. Article 260- On ne peut compromettre sut les questions d'état et de capacité des
personnes, sur celles relatives au divorce et a la séparation de corps ou sur les con-
testations intéressant les collectivités publiques et les établissements publics et plus
généralement dans toutes les matieres qui intéressent l'ordre public.

Toutefois, des catégories d'établissements publics a caractére industriel et commercial
peuvent étre autorisées par décret a compromettre
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1. Article 1676, alinéa 2 (version antérieure a la loi du 19 mai 1998)- Hormis les per-
sonnes morales de droit public, quiconque a la capacité ou le pouvoir de transiger
peut conclure une convention d’arbitrage. I.’Etat peut conclure pareille convention
lorsqu’un traité 'autorise a recourir a Parbitrage.
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