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Exceptions to the Res Judicata
in International Arbitration
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Abstract

Res Judicata is one of the fundamental principles of the interna-
tional arbitration system, applied to ensure the stability and final-
ity of arbitral awards and to prevent re-litigation. Nevertheless, it
is worthy of consideration whether circumstances may be envis-
aged in which the application of all the effects of the Res Judicata
doctrine becomes untenable. Adopting an analytical and compar-
ative approach, and mindful of the existing gaps in the laws and
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regulations governing international arbitration, as well as the evi-
dent shortcomings in contemporary legal scholarship, this article
secks to examine and elucidate the exceptions to this doctrine by
studying the practical practice of international arbitral tribunals in
cases where arbitral tribunals have declined to give effect to the
consequences of the Res Judicata principle. An analysis of this
issue, together with reliance on the applicable legal rules, leads to
the conclusion that, notwithstanding the elevated status of Res
Judicata as one of the fundamental pillars of the effectiveness
of the arbitral system, international arbitral tribunals, in certain
circumstances, including fraud in the arbitral proceedings, the is-
suance of a rectifying award, conflict between an arbitral award
and public order, the presentation of new evidence, a subsequent
change in the legal or factual circumstances, lack of jurisdiction
of the arbitral tribunal, and failure to observe the principles of fair
trial, may decline to give full effect to this principle and recognize
exceptions thereto. Recognition of such exceptions prevents the
effectiveness of arbitration from being undermined and contrib-
utes to enhancing the legitimacy, flexibility, and trust in the inter-
national arbitration system.

Keywords: Exceptions, Fraud, International Arbitration, Res Ju-
dicata
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Introduction

The definitive resolution of disputes and the consolidation
of the legal certainty of awards constitute the primary genesis for
recognizing the principle of res judicata in both national and trans-
national legal systems. In procedural law, this principle inherently
encompasses two fundamental effects: first, the “positive effect,”
whereby a final arbitral award is deemed binding, conclusive, and
subject to coercive enforcement by states; and second, the “nega-
tive effect,” acting as a preclusive rule that bars the re-litigation
of the same claim, between the same parties, relying on the same
subject matter and cause of action before other judicial or arbitral
forums. Within this framework, the “attribute of finality” serves
as the crucial nexus bridging the consensual and contractual na-
ture of arbitration with its coercive enforcement. In the realm
of international law, particulatly in international commercial and
foreign investment arbitration, this rule is not merely a procedural
directive; rather, it is regarded as a pillar guaranteeing the efficacy
of the dispute resolution mechanism. However, a fundamental
challenge arises when the unconditional execution of this rule and
insistence on the “finality” of awards stand in stark contrast to the
fundamental principles of justice, fairness, and the legitimacy of
the judicial process. In instances where an arbitral award is predi-
cated on fraud, the tribunal fundamentally lacked jurisdiction, or
fundamental guarantees of a fair trial have been disregarded, the
recognition and enforcement of the award under the guise of res
judicata practically equates to the legal system’s endorsement of
an illegitimate process. On this premise, the principal objective
of the present inquiry is to rigorously examine under what con-
ditions and limitations breaching the formidable fortress of res
judicata is justifiable in international law and the jurisprudence
of arbitral tribunals, and how the precise boundary between safe-
guarding the finality of awards and preventing a miscarriage of
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justice is delineated.

The current study is structured upon a descriptive-ana-
lytical methodology, predicated on library and documentary re-
search. Throughout this rigorous legal scrutiny, the data is not
exclusively confined to academic literature. Adopting an applied
approach, the research inductively analyzes and legally evaluates
foundational instruments such as the 1958 New York Conven-
tion and the UNCITRAL Model Law, alongside awards rendered
by the International Centre for Settlement of Investment Dis-
putes (ICSID), Claims Tribunals, and the jurisprudence of na-
tional courts (notably the Swiss Federal Supreme Court) as the
highest supervisory authorities. This is to extract the criteria for
admitting exceptions to the aforementioned principle. Further-
more, to avoid abstraction, a critical survey of national courts’ ju-
risprudence in confronting foreign arbitral awards, as well as the
practice of international arbitral institutions, has been conducted
to assess the mechanism of applying the rule’s exceptions within
its practical context.

Discussions and Results

The examination and comparison of jurisprudential prac-
tices indicate that the function of the res judicata principle in the
international system possesses both a positive dimension (the ob-
ligation to enforce a final award via state coercive power) and a
negative dimension (the prohibition of re-litigation regarding the
same subject matter and cause of action). Despite the robustness
of this rule, international doctrine and practice have recognized
exceptions to it in two domains - “procedural” and “substantive”
- to preserve the efficacy of arbitration:

A) Procedural Exceptions

These impediments directly target the foundation of the
proceedings and the jurisdictional framework of the tribunal ren-
dering the award, without necessitating an inquiry into the mer-
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its or the evidentiary basis of the decision. The most prominent
manifestation of this is the “lack or excess of jurisdiction.” Given
the consensual and contractual nature of arbitration, any depar-
ture by the tribunal from the limits of the parties’ mutual consent
or the invalidity of the arbitration agreement precludes the exten-
sion of the res judicata attribute to the adopted decision.

The second procedural impediment is the mechanism of “correc-
tion, interpretation, and supplementation of the award,” which
functions as an intra-systemic, managed exception aimed at recti-
tying material errors without compromising the core structure of
the rule.

B) Substantive Exceptions

Contrary to procedural objections, substantive exceptions
pertain to external or internal factors that have had a directly de-
structive impact on the outcome and content of the decision.
The most salient of these factors is the phenomenon of “fraud.”
Should it be established that an arbitral award is predicated on
forged documents, perjury, or organized collusion and deceit, re-
lying on res judicata shall be deemed inadmissible.

Another exception is the “fundamental breach of fair trial
principles.” Depriving a party of the right to defense, disregarding
the adversarial principle, or breaching the independence and im-
partiality of arbitrators dismantles the foundation of the award’s
legitimacy. National courts, in enforcing the New York Conven-
tion (Article V), do not accord res judicata status to awards ren-
dered in violation of these fundamental principles.

Further substantive exceptions include the award’s con-
flict with “international public policy.” Awards whose enforce-
ment entails the violation of peremptory norms (jus cogens), dis-
regard for laws governing international sanctions, infringement
of fundamental human rights, or facilitation of organized crimes

(such as bribery and money laundering) will lack opposability.
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In addition to the aforementioned instances, the “discovery of
concealed evidence” (facta noviter cognita) and a “fundamental
change in circumstances” also fall within the substantive excep-
tions to the res judicata principle. If, post-award, decisive facts
and evidence are discovered that were inaccessible during the
proceedings, provided their absence was not due to the invoking
party’s negligence, this can - as supported by ICSID and Swiss
Federal Supreme Court practice - constitute grounds for revising
the award and nullifying its finality. Concurrently, the emergence
of fundamental factual or legal changes following the conclusion
of proceedings (such as the destruction of the subject matter or
bankruptcy), rendering enforcement impossible or inherently un-
just, poses a severe challenge to the negative effects of res judicata.

Conclusion

The present research concludes that admitting exceptions
to res judicata does not signify the negation or abandonment of
this foundational principle; rather, it represents a legal endeavor
to strike a delicate balance between the “certainty and stability of
awards” on one hand, and the “fairness, justice, and legitimacy of
the arbitral system” on the other. Based on the study’s findings, in-
ternational forums apply four stringent criteria for admitting these
exceptions: First, the breach must be fundamental and substantial;
second, the impact of this breach must be of such magnitude that
it severely destabilizes the legitimacy of the award; third, the basis
for the exception must align with the fundamental principles of
international public policy; and fourth, exceptions must be subject
to a strictly restrictive interpretation, applied only when standard
remedial mechanisms prove insufficient. Adherence to these pa-
rameters prevents the arbitrary expansion of exceptions and, while
preserving the inherent advantages of arbitration over judicial liti-
gation, safeguards trust in the efficacy and justice-oriented nature
of the international arbitral system.
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2. Conocophillips Petrozuata B.V. Conocophillips Hamaca B.V. Conocophillips Gulf
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Icsid Case No. Arb/07/30, Decision on Respondent's Request for Reconsideration
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Nov 1934.
2. Federal Act on Private International Law of 18 December 1987 (Swiss PIL Act).
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2. Victor per Casado and president Allende Foundation v. Republic of Chile, ICSID
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3. Rebus Sic Stantibus
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