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Initial Rescission:

A Novel Approach to Addressing Delays in
Contractual Obligations—
Re-examining Darar (damage)
and the La Darar (No-damag) Rule
in Iranian Judicial Practice

Nader Vellaei', Mohamad Vahidnia?, Javad Farhadi®

Abstract

The dominant jurisprudential doctrine and the prevailing view
among Iranian legal scholars maintain that in cases of contractual
breach, the primary remedy is the specific performance of the ob-
ligation. Consequently, an initial right of rescission is traditionally
rejected because it is viewed as being in conflict with the principle
of the binding force of contracts (pacta sunt servanda). This posi-
tion rests on the belief that the principal obligation holds substan-
tive value; therefore, if performed, even with a delay, no com-
pensable damage remains. Within this traditional framework, the
loss of “temporal desirability” of performance is not recognized
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as damage, as the concept of damage in jurisprudence has histori-
cally been confined to the actual diminution of property. Howev-
er, this interpretation ignores the loss of opportunities that could
have been realized through timely performance. Recently, some
scholars have proposed a new approach, which is consistent with
other legal systems, to identify a right of rescission alongside the
possibility of compelling performance. This article employs a de-
scriptive-analytical method to examine judicial practices and jur-
isprudential foundations concerning the recognition of an initial
right of rescission. It concludes that if a delay in performance
constitutes a “fundamental breach,” the removal of harm, which
is a matter determined by customary understanding rather than
abstract ijtihad, necessitates the recognition of an initial right of
rescission. This is particularly relevant when monetary compensa-
tion is disproportionate to the harm suffered, or when compelling
performance fails to adequately redress the damage according to
customary standards.

Keywords: Initial Rescission, Specific Performance, Damage,
Temporal Desirability, Temporal Utility , Obligations, Compel-
ling the Obligor
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Introduction

The principle of the binding force of contracts known as
pacta sunt servanda serves as the cornerstone of legal systems
and Islamic jurisprudence. It is firmly established in the Iranian
legal framework under the Quranic verse Awfu bil Uqud and Ar-
ticle 219 of the Iranian Civil Code. The fundamental function
of this principle is to ensure stability in transactions and guaran-
tee economic security within society so that contracting parties
can organize their financial and commercial relations based on
mutual reliance. However the occurrence of default and delay in
performing contractual obligations poses a severe challenge to
the efficiency of this principle and creates a direct conflict be-
tween the binding force of contracts and the rights of the obli-
gee. In traditional Iranian judicial precedent and legal doctrine
which closely follow the predominant view of Shiite jurists the
remedies for breach of contract are structured in a hierarchical
manner. Under this traditional model in the event of a breach
the obligee is initially and exclusively required to seek specific
performance. Only when specific performance becomes abso-
lutely impossible or when execution by a third party cannot be
achieved does the right of rescission accrue to the obligee as the
last resort. This research by analyzing Articles 237 to 239 of the
Iranian Civil Code and revisiting judicial decisions criticizes this
traditional and hierarchical model built upon the absolute prior-
ity of specific performance. The core question of this study is
whether in contemporary economic conditions where time and
speed constitute the very essence of contractual utility subsequent
specific performance can still be deemed an effective remedy to
mitigate harm. Prominent classic jurists including Sheikh Ansari
and the author of Jawahir al Kalam emphasized the priority of
specific performance and conditioned the right of rescission on
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the impossibility of compulsion. They argued that performance
even if delayed fulfills the primary purpose of the contract and
negates the loss of the obligee. However the primary critique lev-
eled by this paper against the traditional doctrine is that it adopts
a highly restricted definition of harm and reduces it merely to the
physical or material diminution of existing assets. Conversely in
modern economic analysis losses such as currency depreciation
due to inflation the loss of alternative business opportunities and
the freezing of capital with the defaulting party constitute clear
manifestations of compensable harm.

Discussion and Results

From a jurisprudential perspective this article challenges
the absolute reliance on the famous Prophetic tradition of Al
Mu’minun inda Shurutihim and argues that interpreting this in-
dicative statement as an absolute and binding normative obliga-
tion requires independent corroborating evidence. Furthermore
some early jurists did not accept the possibility of compelling the
obligor in specific instances such as conditions of manumission
and instead granted the obligee an immediate choice between ac-
cepting the breach or rescinding the contract. This distinction
arose because they differentiated between religious or statutory
duties such as paying maintenance or alimony where the ruling
authority has direct instruments of compulsion and purely con-
tractual obligations and found no solid legal basis for granting the
obligee absolute coercive power over the obligor. In re evaluating
the rule of Lla Darar or no harm through the narrative of Samurah
ibn Jundab the authors demonstrate that the Prophet Muham-
mad (PBUH) faced with the obstinacy of Samurah ordered the
uprooting of the date palm. This action indicates that the remedy
for eliminating harm in Islamic law is not restricted to subsequent
pecuniary compensation or compelling the infringer to respect



yYY 833 it g ¢« Vg [ene Yy g (o Sob b slagas ;3T b agalge 40 (ol G

the rights of others. Rather to prevent the continuation of a harm-
tul situation the underlying legal relationship or the source of the
harm itself may be severed. Therefore depriving the obligee of
an immediate right of rescission and leaving them suspended in
protracted litigation to prove the impossibility of specific perfor-
mance is itself a harmful rule and contradicts the spirit of the La
Darar rule. The lengthy litigation process coupled with the rapid
decline in the purchasing power of money multiplies the losses of
the obligee. The prohibition of recovering lost profits under Note
2 of Article 515 of the Iranian Civil Procedure Code does not
negate the existence of such harm but rather the uncompensabil-
ity of these lost opportunities reinforces the necessity of granting
an immediate right of rescission to allow the obligee to escape a
detrimental contract.

On the empirical level and concerning judicial precedent
this article examines the divergence of opinions in Iranian courts
and shows that alongside traditional judgments that dismiss re-
scission claims due to a failure to prove the impossibility of com-
pulsion progressive rulings have emerged. A prime example is
the judgment delivered by the 18th Chamber of the Court of Ap-
peal of Ardabil Province regarding a partnership in construction
contract for a building with six stories. In this case despite the
issuance of an enforcement order the builders failed to perform
and one absconded while the other was incarcerated. The Court
of Appeal reversed the decision of the lower court and upheld
the rescission. In a progressive reasoning the court declared that
custom which reflects collective rationality dictates that impos-
ing a useless contract and forcing the continuation of a relation-
ship with a defaulting party constitutes an unjustified harm and
breaches fundamental contractual trust and renders the futile
stages of seeking specific performance unnecessary. Similarly a
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judgment from the 2nd Chamber of the General Court of Ro-
bat Karim concerning a contract of sale where the buyer failed
to pay a substantial portion of the deferred price distinguished
between fundamental and minor breaches. The court asserted
that in today’s economic climate custom does not tolerate giving
a defaulting party repeated opportunities to breach and that in
the event of a breach of fundamental and material conditions the
right of immediate rescission is directly established for the seller.
Comparing these judicial stances with the concept of fundamen-
tal breach in the United Nations Convention on Contracts for
the International Sale of Goods the authors argue that a breach is
fundamental when it results in such detriment to the other party
as substantially to deprive him of what he is entitled to expect
under the contract. In such circumstances granting the right of re-
scission without requiring prior recourse to specific performance
is a standard defensive reaction.

Conclusion

Based on the findings of this study insisting on the ab-
solute priority of specific performance undermines contractual
freedom and the economic efficiency of transactions. The utility
of time in contemporary contracts is not an ancillary clause but
the very essence of the mutual assent. Thus suspending the right
of rescission distorts contractual justice. The authors propose
that Iranian contract law must transition from a rigid hierarchi-
cal model to a differentiated and parallel model. Under this pro-
posed framework in minor and not essential breaches the remedy
of specific performance remains primary. However in cases of
fundamental breach where the delay of the obligor destroys the
economic purpose and main objective of the transaction the right
of immediate rescission must be recognized as a parallel remedy
alongside specific performance. The judge through dynamic con-
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tract interpretation consideration of market customs and evalua-
tion of the surrounding circumstances must assess the utility or
tutility of specific performance and prevent the perpetuation of
harm to the obligee. The final conclusion of the article is that im-
mediate rescission in cases of fundamental breach of obligation
is not only consistent with the justice oriented spirit of jurispru-
dential rules but also fully aligns with the economic functions of
contracts in the modern world. Consequently judicial precedent
should courageously transcend the literalism of statutory provi-
sions and recognize this efficient doctrine to restore dynamism
and stability to contractual and commercial relations.
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