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Author Performers or Celebrities?!
An Inquiry into the Conflict Between
Performers’ Rights and the Publicity Right

Amid Mohammadi'

Abstract

The fragmentation of moral and economic rights of performers
in international regulations, along with inconsistent protective
measures across common law and civil law jurisdictions, has left
many aspects of performers’ rights shrouded in ambiguity. This
issue becomes even more complex when the performer is also the
creator of a literary or artistic work or holds commercial celebrity
status, leading to conflicts between different moral rights. Against
this backdrop, the central question of this study is: Can neighbor-
ing rights provide comprehensive protection when the performer
is simultaneously the author or enjoys right of publicity? This arti-
cle seeks to distinguish performers’ rights from authorship rights
and the right of publicity, highlighting significant legal gaps and
the inadequacy of current laws, while proposing a general theory
on the matter. The findings indicate that, although existing legal
frameworks permit separate reliance on neighboring rights, copy-
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right, and the right of publicity, none of these fully and cohesively
address all aspects of performers’ intellectual property rights. In-
stead, each covers only a fragment of performers’ entitlements.
Consequently, to resolve potential disputes, it is imperative to es-
tablish an independent and harmonized legal framework specifi-
cally tailored to performers’ rights.

Keywords: Performer, Neighboring Rights, Author Right, Pub-
licity Right, Performance Style, Sui Generis.
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Introduction

Performing artists, as key actors in the cultural and artistic
sphere, play a pivotal role in expressing cultural identity and re-
flecting social issues. However, their rights have persistently been
shrouded in theoretical ambiguities and normative gaps. The frag-
mentation and heterogeneity of laws across common law and civil
law systems, coupled with the inadequacy of existing international
instruments - including the Rome Convention (1961), the WIPO
Performances and Phonograms Treaty (1996), and even the Bei-
jing Treaty (2012) - have rendered performers’ rights trapped in
an interstitial space between various legal regimes. This predica-
ment becomes increasingly complex when the performer is also
the creator of the work or enjoys commercial celebrity status,
leading to more intricate conflicts of rights.

Adopting a descriptive-analytical approach and relying on
library-based research, this study seeks to address the fundamental
question of how, in cases of conflict between performance rights
and copyright or the right of publicity, an effective legal mecha-
nism can be devised to safeguard the interests of the performing
artist. To this end, the research first re-examines the foundational
concepts of “performance” and “performer” through the lens of
international instruments and distinguishes them from analogous
notions. It then undertakes a critical assessment of performers’
rights under existing international treaties and analyzes the ten-
sions between these rights and both copyright and the right of
publicity. Finally, it examines “performance style” as a concrete
instance of such conflicts through the lens of U.S. case law and
argues for the necessity of designing an independent legal frame-
work.

Discussions and Results
The findings reveal that the substantive distinction be-
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tween “performer” and “author” is rooted in the criteria of orig-
inality and fixation. Performance, as a transient and ephemeral
event dependent on the underlying work, lacks the foundational
prerequisites for protection under copyright law. In essence, the
performer acts as an intermediary who conveys the author’s work
to the audience by infusing it with creativity and interpretation;
this very skill of transmission and reception is what neighboring
rights seek to protect. Furthermore, although the right of public-
ity and neighboring rights may overlap in certain instances, their
underlying rationales are fundamentally different: neighboring
rights protect “performance and execution” against literary and
artistic misappropriation, whereas the right of publicity safeguards
the “economic value” of identity markers and shields against the
unauthorized commercial exploitation of persona. This distinc-
tion becomes particularly salient in the context of “performance
style” - which encompasses a performer’s distinctive movements,
expression, tone, physicality, attire, and other identifiable charac-
teristics - as performance style is neither adequately protectable
under copyright (due to lack of fixation) nor fully encompassed
within the right of publicity (due to its non-economic dimen-
sions).

The research concludes that under the current legal or-
der, no single existing legal institution can comprehensively pro-
tect the material and moral interests of performers. On the one
hand, neighboring rights are limited to the economic rights aris-
ing from fixed performances and fail to address intangible dimen-
sions such as performance style and identity markers. The current
international regime suffers from three fundamental limitations:
(1) the exclusive rights related to a performer’s personal perfor-
mance are not absolute and cease to continue once the perfor-
mance is fixed on physical carriers; (2) intangible rights related to
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the performer’s personality - including protection against misuse
of likeness, name, image, voice, and distinctive style—have been
largely overlooked; and (3) existing treaties, by granting broad
discretion to member states, have contributed to fragmentation
and inconsistency in the protection of performers across different
legal systems. On the other hand, while the right of publicity can
compensate for economic harm resulting from the unauthorized
commercial exploitation of an artist’s identity, it remains inad-
equate in safeguarding the moral and non-economic dimensions
of performance. These gaps are particularly pronounced under
Iranian law, which is characterized by legislative silence and the
absence of coherent judicial precedent.

Accordingly, this study advocates for the design of an
“independent legal framework™ for the protection of perform-
ing artists, encompassing three distinct categories of rights: (1)
economic rights (exploitation, reproduction, and public perfor-
mance); (2) moral rights (right of attribution and integrity, includ-
ing respect for the performance, right of disclosure, and right of
withdrawal or modification); and (3) intangible rights (perfor-
mance style, artistic persona, and the right of publicity). Such a
framework must be grounded in three foundational principles:
“natural justice” (recognizing the performer’s control over their
performance as a natural right), “balance of interests” (striking
an equilibrium among the interests of performers, creators, and
the public while considering the social and cultural function of
performances), and “economic efficiency” (ensuring financial
incentives for the creation and execution of artistic works). In
designing this regime, several essential elements must be incor-
porated: the establishment of a clear framework for recognizing
performers’ right of publicity alongside their economic and moral
rights; the development of specialized compensation mechanisms
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tailored to the unique nature of performance rights, particularly
for unfixed performances; the provision of effective enforcement
mechanisms for the infringement of performers’ rights, distinctly
separated from those of other neighboring rights holders such as
producers of phonograms and broadcasting organizations; and
the formulation of objective criteria for damages assessment,
along with the establishment of independent collective manage-
ment organizations to pursue performers’ rights.

Conclution

Ultimately, this study emphasizes that structural reforms
in legal systems, coupled with the reinforcement of judicial en-
forcement mechanisms, precise definition of infringements of
performers’ rights, and facilitation of litigation processes, con-
stitute essential steps in this endeavor. Effective protection of
performers’ rights can only be achieved through collaboration
among legislative bodies, judicial authorities, and the artistic com-
munity. Raising public awareness regarding the value of perform-
ers’ rights and the necessity of their observance can contribute to
a sustainable equilibrium among the interests of performers, cre-
ators, and the general public. Only through such comprehensive
measures can we hope to foster the development of the perform-
ing arts industry and safeguard the rights of those who, through
their performances, enrich the cultural fabric of society.
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