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Functional Characterization

in Private International Law:
Revisiting German Courts’ Case Law

on International Mahr Claims

Hasna Haj Najafi'

Abstract

In recent decades, the growing number of Muslim immigrants
in Western countries has led to the invocation of certain rules
derived from Islamic jurisprudence within new legal frameworks
and before the courts of non-Muslim states. One of the most sig-
nificant manifestations of this development is the filing of mahr
claims by Muslim women before foreign courts- a phenomenon
that has compelled courts of the forum to examine the legal na-
ture of mahr and to reconcile it with corresponding institutions of
domestic law. The aim of this article is to address the crucial role
of functional characterization in private international law, with a
focus on examining the case law of German courts in determin-
ing the legal status of mahr in cases involving a foreign element.
Over the past half-century, in response to claims for the payment
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of mahr, German courts have sought -by adopting a functional
characterization approach- to examine the functions of mahr and
to compare it with corresponding institutions of domestic law.
Through this process, they have aimed to identify the legal nature
of mahr and to determine the law applicable to it under rules of
conflict of laws. A pivotal moment in this effort was the 2009 deci-
sion of the German Federal Supreme Court (Bundesgerichtshof),
which characterized mahr as a ‘marriage effect’ under Article 14
of the Introductory Act to the Civil Code (EGBGB). Neverthe-
less, even after this decision, the German legal system’s approach
to the subject continues to evolve. This study, drawing on de-
velopments in German law regarding the mahr, emphasizes the
importance of the characterization process and its decisive role in
private international law, reflecting the nuances of this stage, par-
ticularly in cases where multiple connecting factors from diverse
cultural contexts are involved and the subject of characterization
lacks a direct counterpart or equivalent in the law of the forum.

Keywords: Functional Characterization, Mahr, Family Law, Pri-
vate International Law, Conflict of law, Personal Status Law
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Introduction

In recent decades, the growing number of Muslim immi-
grants in Western countries has led to the invocation of certain
rules derived from Islamic jurisprudence within new legal frame-
works and before the courts of non-Muslim states. One of the
most significant manifestations of this development is the filing
of mahr claims by Muslim women before foreign courts- a phe-
nomenon that has compelled courts of the forum to examine the
legal nature of mahr and to reconcile it with corresponding insti-
tutions of domestic law. This development has also extended to
the German legal system. In recent years, the outbreak of dev-
astating wars and the deterioration of security in certain Muslim
countries, such as Syria and Afghanistan, alongside the growing
migration of skilled professionals and labor forces from several
Muslim-majority states, has resulted in a noticeable increase in the
Muslim population in Germany compared to previous decades.
Given that the German legal system, with respect to the transmis-
sion of nationality, is traditionally classified among jus sanguinis
systems, not only many migrants but, at times, even subsequent
generations do not readily succeed in acquiring German nation-
ality. Consequently, a considerable number of disputes relating
to marriages among Muslims brought before German courts fall
within the domain of private international law, and their reso-
lution is therefore accompanied by the inherent complexities of
this field. Within this framework, claims for the payment of mahr
constitute the most significant and frequently recurring category
of cases arising in the sphere of Islamic family law in Germany.
In the majority of these cases, Muslim migrant women who had
previously contracted marriage in their countries of origin bring
actions before German courts - typically those of the spouses’
current common residence - seeking the enforcement of the mahr
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stipulated in the marriage contract, thereby requiring the courts to
adjudicate upon such claims. In the absence of a corresponding
institution of mahr in German law, one of the principal challeng-
es confronting the courts in such cases lies in the characterization
of this institution and its proper allocation within the relevant
category of connecting factors.

Discussions and Results

In general, German courts, when faced with cases involv-
ing a foreign element whose subject matter lacks a clear and pre-
cise counterpart in German law, determine the legal nature of the
claim on the basis of functional characterization; an approach that
has likewise proven effective in adjudicating claims for the en-
forcement of mahr. Under functional characterization, the judge,
as a first step, turns to the substantive rules of the lex causae -
most often the law governing the marriage and, consequently, the
law under which the agreement on mahr was concluded - in order
to ascertain and distill the underlying purpose and function of the
rule or institution in question. This function is then compared
with institutions and rules of German law that perform analogous
functions, so as to allocate the matter to the appropriate category
of connecting factors within which comparable German institu-
tions are situated. The subsequent course is straightforward: the
applicable rule of conflict of law is identified on the basis of the
designated connecting category, and the corresponding substan-
tive law is applied, unless its application is precluded by consider-
ations of public policy (ordre public), in which case German law
will govern.

Thus, given that mahr constitutes an institution foreign to
the German legal culture, the necessity of addressing and charac-
terizing claims for its enforcement has, over the years, given rise
to extensive and significant debates in both legal scholarship and



a S gl [ T (5l 8315 gy (S5l fpogad Sl o o> 15 93,5 ) g

judicial practice concerning its conceptualization and its social
and economic functions. The aim of these discussions has been
to extract the principal function of mahr and, on that basis, to
determine its proper connecting category within the framework
of German rules of conflict of law, and ultimately to identify the
applicable substantive law. It is in the course of this process that
a form of comparative inquiry has emerged, directed at identify-
ing a functional equivalent of mahr in German law. As a result,
a range of competing interpretations has been advanced by legal
scholars and German courts regarding its primary function, in-
cluding its characterization as consideration for sexual access, an
independent contractual obligation, post-divorce maintenance,
an element of the matrimonial property regime, or as an effect of
the marriage contract.

In any event, the characterization of mahr within the Ger-
man legal system may be analytically divided into three distinct
phases, all of which are examined in the present study. The first
phase extends from the initial emergence of mahr-related claims
before German courts up to 2009, marking the point at which the
Federal Court of Justice (Bundesgerichtshof) first addressed the
issue of its characterization. The second phase concerns the 2009
characterization of mahr by the Federal Court of Justice. At last,
the third phase encompasses the most recent judicial practice and
doctrinal developments in German law regarding the character-
ization of mahr in the period following 2009.

The examination of German courts’ case law on the func-
tional characterization of mahr clearly demonstrates that charac-
terization in private international law constitutes a complex and
decisive process, particularly where the forum law lacks a cor-
responding institution. In such circumstances, the determina-
tion of the legal nature of the matter at issue is achieved through
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functional characterization, which serves as a domain for the
construction of meaning and judicial theorization in private in-
ternational law. This is because, through functional characteriza-
tion, the judge seecks to render a foreign institution intelligible
within the conceptual framework of the forum’s legal system by
engaging in comparative legal reasoning. The 2009 decision of the
German Federal Court of Justice (Bundesgerichtshof), employing
precisely this method, analysed mahr as an “effect of marriage”
and brought it within the scope of Article 14 of the Introductory
Act to the German Civil Code (EGBGB). Although this deci-
sion does not possess generally binding precedential force, lower
courts have, in practice, followed its reasoning in comparable
cases. The selection of this connecting category for the alloca-
tion of mahr has facilitated the broader application of German
law to claims for the payment of mahr. It further demonstrates
that characterization is not merely a neutral and technical stage
of the conflict-of-laws process; rather, it constitutes a normative
instrument through which courts, while engaging in characteriza-
tion, take into consideration the practical consequences of their
classification choices. By allocating the issue to the appropriate
connecting category within the forum’s framework of rules of
conflict of law, courts seek to strike a balance between the ac-
quired rights of the parties and the requirements of the forum’s
legal and social order.

The developments following this decision further demon-
strate that the German legal system continues to evolve and take
shape with regard to mahr. The recent decision of the Higher
Regional Court of Disseldorf (Oberlandesgericht Disseldorf)
provides an illustration of how judges employ various legal tools
in seeking to strike a balance between the need to uphold contrac-
tual commitments and the demands of a fair and equitable social
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order in contemporary society. It appears that German judicial
practice has, by now, largely moved beyond the stage of merely
accepting the admissibility in principle of mahr claims. Neverthe-
less, one of the fundamental challenges that continues to con-
front courts is determining how, and to what extent, mahr may be
reconciled with other forms of post-divorce protection available
to women under German domestic law.

Conclusion

Ultimately, this study emphasizes that the characterization
of a legal institution within a foreign legal environment, through
the mechanisms of private international law, constitutes a com-
plex and gradual process. In many instances, the coherent accep-
tance and understanding of a foreign legal phenomenon can only
be achieved through sustained intellectual engagement and the
exchange of perspectives among legal scholars and judges, sup-
ported by in-depth comparative analysis. For this reason, mahrt-
related litigation before German courts has not only provided a
valuable context for understanding the significance of the char-
acterization stage, but has also demonstrated that characteriza-
tion in general, and functional characterization in particular, is, in
practice, permeated by a variety of subtleties, considerations, and
uncertainties.
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