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The Defendant’s Claim for Damages
from the Plaintiff

Mahdi Hhasanzadeh!

Abstract

Article 515 of the Civil Procedure Law states in a different state-
ment regarding the liability of the plaintiff against the defendant
for litigation damages compared to the liability of the defendant
against the plaintiff: “... the defendant can also claim damages
intentionally caused by the plaintiff with knowledge of being un-
justified in the proceedings brought against him ...” This different
and notable expression of the legislator needs to be investigated.
In the same article regarding how to claim damages in the pro-
ceedings, it has been established the possibility of such a claim
without submitting a petition during the proceedings. In articles
109 and 144 of that law, it is prescribed to obtain security from
the plaintiff to compensate for the damages of the defendant’s
proceedings in fictitious lawsuits and in lawsuits of foreign na-
tionals against of the Iranian defendant. The phrase “litigation
fee” in these two articles and the silence of those articles regard-
ing how to claim and compensate the defendant from the provi-
sion received from the plaintiff, has caused a debate and disagree-
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ment, which requires investigation and analysis in this field. The
examination of the issue shows that the wording of Article 515
is strict in expressing the conditions of the plaintiff’s liability for
the defendant’s legal damages, and judicial practice can modify it
by considering the judgment against the plaintiff as evidence of
intent and his knowledge of wrongdoing. The wording of “legal
costs” in Articles 109 and 144 is also based on negligence and
should be considered to mean the defendant’s legal damages.

Keywords: Defendant, False claim insurance, Insurance for for-
eign nationals, Judicial procedure, Litigation damages, Plaintiff.
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Introduction

Article 712 of the Civil Procedure Code of 1318 recog-
nized the mere conviction of either the defendant or the plaintiff
as a cause of liability for the other party’s Litigation damages. The
wording of Article 515 of the Civil Procedure Code of 1379 has
changed compared to Article 712 of the previous Civil Proce-
dure Code and has set conditions for the liability of each defen-
dant and plaintiff for the other party’s litigation damages, and has
made the defendant’s liability for the plaintiff’s litigation damages
conditional on his fault and the plaintiff’s liability for the defen-
dant’s litigation damages conditional on the plaintiff’s intent and
knowledge of the plaintiff’s wrongdoing; while Article 516 of the
current Civil Procedure Code - which replaced Article 714 of the
previous Civil Procedure Code — is unconditioned and has not
set conditions for the liability for the other party’s damages other
than being convicted in the lawsuit. Thus, the status of the word-
ing of Article 515 and the conditions that has established for the
plaintiff’s liability for the defendant litigation damages, the differ-
ence that it has created between the plaintiff and the defendant in
this regard, and the inconsistency of Articles 515 and 516 in this
regard are the main subject and question to be examined in this
research. Articles 109 and 144 of the Code of Civil Procedure also
allow the defendant to request compensation from the plaintiff
in order to compensate him for the damages caused by litiga-
tion costs and attorney’s fees. The term “litigation costs” in these
articles is also a subject and question to be examined; because
litigation costs, in the idiomatic sense, are the amount that the
plaintiff pays when submitting the petition and do not matter the
defendant.

Discussions and Results

Regarding the background of the subject, articles have
been published related to the issue of litigation damages. One of
these articles that is more closely related to the present study is



gy

, i
VE0 [l /0, lo 5 (ow 9 2aaSG 0, lows /0395 0,93 / Z WY

the article by Mr. Mohammad Hadi Fathali entitled “A Study of
Developments in Laws and Judicial Procedure Regarding Litiga-
tion Damages,” which deals with litigation damages in general
and, although it also refers to the defendant’s damages, does not
focus on this issue. There are other articles that do not focus on
the plaintiff’s liability for the defendant’s damages. In examin-
ing the subject of this article, the conditions and procedure for
claiming damages from the plaintiff and the analysis of Articles
515 and 516 of the Code of Civil Procedure are first discussed,
and then the defendant’s claim for damages in cases of obtaining
security from the plaintiff is analyzed.

The findings of the research show that the legislator in
Article 515 of the Code of Civil Procedure has not applied the
necessary accuracy in stating the conditions for the defendant to
claim damages from the plaintiff. In circumstances where the any
kind of fault of the defendant has been considered sufficient for
the plaintiff to claim damages from the defendant, it has consid-
ered the defendant’s intent and knowledge of the plaintiff’s Lack
of right to be necessary for the plaintiff to claim damages from
the plaintiff. This difference in expression cannot be justified and
is subject to criticism; this is while the expression of Article 516
of the Code of Civil Procedure is still consistent with Article 714
of the former Code of Civil Procedure and therefore is inconsis-
tent with Article 515 of the current Code of Civil Procedure. The
plaintiff’s liability for the defendant’s legal damages should not
be conditioned on proving intent and knowledge of his Lack of
right, which is difficult, but rather the issuance of a judgment of
the plaintiff’s Lack of right should be sufficient for his liability.

Conclusion

Accordingly, it is proposed that the phrase “the defendant
may also claim damages intentionally caused to him by the plain-
tiff with knowledge of his Lack of right in the Lack of right” in
Article 515 of the Code of Civil Procedure be amended as fol-
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lows: “the defendant may also claim damages caused to him in the
proceedings from the plaintiff in the event of a judgment declar-
ing the plaintiff Lack of right.” Until the law is amended, judicial
practice can also consider the issuance of a judgment declaring
the plaintiff Lack of right to be evidence of intent and knowledge
of his Lack of right and exempt the defendant from proving in-
tent and knowledge of his Lack of right. Article 516 of the Code
of Civil Procedure be amended as follows: “If each of the parties
is convicted in one respect and convicted in another respect, each
party is liable for the other party’s damages in the proceedings,
and in the event of equal damages...”.

In Articles 109 and 144 of the Code of Civil Procedure,
the phrase “proceedings costs” is due to the negligence of the
legislator and cannot be understood in its specific meaning, but
rather it must be understood in a general sense and in the sense of
“proceedings damages”. Regarding how the defendant can claim
damages and compensate him for his damages from the secu-
rity obtained, it can also be considered, based on Article 515 of
the Code of Civil Procedure, that in the event that the defendant
claims damages during the proceedings, the submission of a peti-
tion is not considered necessary and the court is obliged to issue
an order to pay the defendant’s damages while also issuing an
order to dismiss the plaintiff’s lawsuit. In addition, the request for
security can be considered to require the defendant’s claim for lit-
igation damages and, in this way, the defendant is exempted from
submitting a petition to claim damages. In order to correct the
wording of Articles 109 and 144 of the Code of Civil Procedure,
it is also proposed to replace the phrase “damages resulting from
litigation costs and attorney fees” in Article 109 and the phrase
“damages that may be imposed for litigation costs and attorney
fees” in Article 144 with the phrase “litigation damages.”
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