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Civil Code of the Islamic Republic of Iran
INTRODUCTION
The Iranian Civil Code and its Amendments

'The Civil Code of Tran, Formulated Principally on the basis of
Islamic precepts and the Fiqaha of Imamiyeh, had Primarily been
adopted in 1335 articles within the time period between 1928 and
1935 . The first volume of the Civil Code, including 955 articles,
met the approval of the National Consultative Assembly on May 8,

- 1928, in the form of a single act. The other 380 articles were then

gradually approved by {he Consultative Assembly as from 26 jan.
1934 up to 30 oct. 1935.1

‘The fonmulanng commission of the Civil Code-founded in Jan .
1927 al the Ministry of Justice-Comprised several theolobians as
as well as modern jurists. The wain source of the Civil Code is the
Isamic Figaha of the Jafari Ithna Ashari school of Shi'ism . while the

1. An Account of the law (Sargozasht-e ucmanoeou}.mu Pas&n Salah. Tehran Lruivm\u
press, 1960, P P.269 - 70 .
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most significant jurisprudential sources applied by the formulators
of the Civil Code are such well-known books of figaha as sharh -e-
lome of Shahid Sani Sharaye - e - Mohaghagh and makaseb of
Sheik Mortaza Ansare .!

It can roughly be stated that the aforementioned authoreties just
formulated the most renowned ideas of the Islamic jurisprudents
Civil Codes of France and Belgium, and especially the Swiss Civil
Code had been consulted and possible use was made of them in
the course of the formulation OF THE Civil Code, particulary on
the more recent legal subjects such as nationality, residence and
some issues concerning the rights of the family, and argumentation
in proof of the claim. 2

Being one of the most coherent and integrated laws of Iran the
Civil Code has undergone only relatively few alterations and
amendments. Minor amendments were made in 1958 and 1969 in
connection with Article 2 of the Code relating to fixing aunitary
deadline of 15 days following the pulication of laws in the Official
Gazette for their entry into force , as well as with a few articles on
the question of nationality .3

In 1967 a law entitled the Family Protection Law wasadopted
the. new regulations -of which on the question of divorce differed
from those of the Civil Code, That law was then amended and
supplemented in 1974 . Although its title didnot carry an explicit
indication as to amending the Civil Code, the fact that its regulations
did contradict those of the Civil Code would rescind the Civil Code
in certain instanees; inter - alig, in the case of divoree - which , in
accordance with the Civil Code, is the right of the husband

1.1bid, p.270.
2. 1bid, p.270..
3, Collection of laws, 1958-1969, Official Gazette .
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(Article 1133) and the wite may, under certain circumstances
appeal to the court for divorce (Article 1130) the Family Protection
Law stipulated that either the husband or the wife who applies for
divorce must appeal to the court, while conditions allowing for
the right of divorce were restricted only to these stipulated by that
law (Article 8. Family Protection law, 1974) .!

Minimum age for marriage has also undergone some changes
whereas Article 1041 of the Civil Code had regulated the legal age
of marriage for the male at 18 and for the female at 15, Article 23
of the Family Protection Law fixed the legal age of marriage for
the male at 20 full years of age, Similarly in the case of the custodian-
ship of the minors, whereas Article 1180 of the Civil Code had
taken for granted the natural parental custodianship and that of
the gradnfather, Article 15 of the Family Protection Law restricted
the said natural custodianship only to the father, while stipulating
that the right of custodianship mayby a decision of the court - be
granted to the mother or the grandfather in the case of the father’s
death, or his legal prohibition and or .,..2

Those regulations, being contradictory to the Civil Code, were
repealed following the victory of the Islamic Revolution and prior
to the approval of the Constitution,by the revolviionary Council
of the Islamic Republic of Iran which was in fact a legislative
authority itself .

The Single Act of | st.May 1979 stipulated that: Article 1041of
the Civil Code shall stand effective while regﬂanns contmd:mng

f; Co“bntlan oriqm.m#.mml Gazette.

2. Arficle 15,Faﬁilyi'rownraw 1974, : A minor shall be under the nutural custodian
ship of his fher father . ‘Where his legal prohibition or treson or lick of ability a dn
eligibility for the maintanence of the minor'suffairs is proved or the father passes n way,
the right of custodianship shall be assigned, on request by the public procecutor andthe

adoption by thecourt, to sither the grandfather or the mother.,,

-



it shall be repealed .!

Note 2 under article 3 of the Act on Special Civil Court adopted
on 30 Sept . 1979 explicitly states that : conditions for divorce are
those provided for by the Civil Code along with instructions of the

1

shart '8...2

The Single Act of 9 Oct. 1979 also provided that: Rules and
regulations of the Civil Code on custodianship and guardianship
of the minors stand fully effective while regulations contradicting
them shall be repealed.3 Thus some articles of the Civil Code which
had been abrogated by the regulation of the Family Protection '
law again revived and had implemented it .

Thus, an essential task to be carried out following the approval of
the new constitution and settlment of the Islamic Republic State, it
has been to review the laws of the past with a view to revising and
amending them towards their conformity with the Islamic precepts
of the Shari ’a. Were formed, within the judiciary, comprising
judges and renowand authorities of the Figaha and the Shari *
for the fulfilment of the task,who proposed the necessary changes
in various laws. In the same context, the Civil Code wasalso
examined followed by the proposed amendments or deletion of
some articles there of with a view'to pringing them into conformity
with-the precepts of the Shari 'a and the Islamic Republic State,
which were then submitted to the Islamic Consultative Assemblyfor
its approval in November 1981 the Amendment to the Civil Code
met the approval of the Judiciary Commission of the Islamic
Consultative Assemaly dnd was subsequently confirmed by the
Council of Custodians , and entered into effect as published in the

1. Collection of Laws, 1979, Official Cawette, p.12.
2.1bid, p, 180, :
3. Tbid, p.: 206,



Official Gazette in March 1982 . Nevertheless , being approved by
the commission on Judiciary Affairs, it could only be a tentative
law! which came into force for a five year trial period .

“The said Amendment, including totally 47 articlesand 8 notes,
either excluded some articles of the Civil Code or rephrased the
wording of certain articles, in addition to substantial alterations of
the law in a number of cases .

Among the most significant amendments to the Civil Code can be
mentioned to include changed regulations concerning signatures
and the procedure on notification and publication of laws for
their implementation (Article 1), deletion of Article 218 concerning
the invalidity of interactions when intended for evading a liability,
deletion of marriage age condition (Article 1041), inclusion of the
wife’s right of application for divorce in the event of the insolvent
of married life (Article 1130), exclusion of |8 years of age as
evidence of maturity (Article 1209 and 1210), nationality (Article
980, 981, 982, 987, 991), giving more credibility to testimony= and

‘1. Article 85 ol the Constitution ; the right of membership (of the Majlis or the Assembly)
is vested with the individual and shall not be transfered to others. The Assembly Ganaot
delegate the power of legislation to an individual or a committee. But when vere
necessary, it can delegate the power of legislating certain laws (o its Own

- /cormmittees in accordance with Article 72 . In such a case, the laws will beimplemented on

trail basis for & period specified by the Assembly, and their final approval shall rest
with the Assembly...

2. The ctdl'bihtyﬁf testimony as proof for claims was restricled to contracts, unilisteral

. obligations and commitments the amount of which would not exceed 500 Ris.

article 1306 stipulated that : except for cases specified by law, no contract, unilatera]
obligation and commitment the amount of which or its equivalent excoeds SO0RIS .
cannot be proved merely by virtue of oral or written testimony ; buf this shall not
hinder the courts to examine the statements of witness for further intormation and
discovery of the truth , This article and other artictes influenling it were deletedin the
1982 Amendment whil certain alterations were intruduced in the conditions of witnesses,

e



oath, and changes in certain conditions and circumstances in this
connection (Article 1306, 1307, 1308, 1310, 1311, 1313, 1313bis
1328, 1328 bis and 1335) .

Article 1205 of the Civil Code was also amended in 1984 ithis
article is related to payment of subsistance and procedures for
exacting subsistance from the persons who shall pay the subsnstance
of their relatives . 1 '

The Amendment to the Civil Code met the final approval .of the
Islamic Consultative: Assembly and the confirmation of the council
of the custodians of the 'Constitution in Nov. 1991 . The 1991
Amendment is principally based upon that of 1982 ;e the
Amendment approved by theJudiciary Commission of theAssembly
as tentatively implemented, subsequently met the final approval
of the Islamic Consultative: Assembly in accordance with the latter
section of the first paragraph of Article 85 of the Constitntion?,
There were however, certain alterations involved iin comparison
with the 1982 Amendment, the most significant of which deal with

Article 218 . Article 218 of the Civil Code of 1928 stipulated that :
If it is known that the contract has been made with the intention
evading some liability, it shall cease to be effective . That Article
was deleted in the 1972 Amendment followed by its amendment
in 1991 to read as follows : If it is known that the contract hasbeen
made with the intention evading formally some liabity,the contract
will be null and void. Another Article 218 bis was then added to
read : If the creditor files a petition with the court submitting
evidence to the effect that the debtor, to evade his / her liability,
intends to dispose of his / her properties,the court may enter an
attachment writ in the amount of his / her debt, in which ‘event

| Collection of Laws, 1985, Official Gazette, . 528, , poeas

2. Cr, Foolaote 10,
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he 7she cannot sell his / her properties without the authorisation of
the court .

Notwithstanding, the translation of the Civil Code will be
provided with due regard to the said developments in the process of
its amendments and alterations,while taking into acount the latest
amendments as incorporated in the text of the Law . Since, The
Amendment of Nov . 1991 is naturally in view, reference shall be
made in the footnotes only to the same texi, although the earlier
text of the Civil Code as well as its Amendment of 1982 may also
be mentioned in the footnotes where it is deemed important .

In order to preserve the order of articles,when ever an article has
been deleted, the format used in the Amendment itself will be
followed by mentioning the phrase deleted in front of the
corresponding number of the article, while the deleted text will be
guoted in the footnote .

It is hoped that this brief introduction to the Civil Code of Iran
can provide a sufficient account of developments involved in its
adoption, and that we have been able to render a satisfactory
translation of it .

From this volume on,the translation of theCivil Code will
gradually be published in the hope that, God - willing, the whole

_text may be published Separetly.

Dr. H. Mehrpour, Spring , 1992 .
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THE CIVIL CODE
preamble
On the publication,
_ Eﬂfe-cts and Exeocution

of Laws in General
Article | - The Islamic Consultative Assembly’s énactments and
the results of the referendum, having gone through legal procedures
will be notified to the president of the Republic. The President
shall within five days sign them and notify them to executors, and
issue instruction to have them published, and the Off icial Gazette
shall be required to publish them within 72 hours after notification
thereof .

Note : In case of the President’s refusal to sign or notify an
enactment within the time period referred to in this Article, the
Official Gazette shall be required to publish it within 72 hours on
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the orderof the Chairman of the Islamic Consultative Assembly . !
Article.2 = The legislative enactments come into force throughout
the country fifteen days after their puplication, unless a specific
a&angement-ﬁas been prescribed in the given legislation itself to
the'timing of its enforcement .

Article 3 - The text of laws must be published in the Official
Gazette .

Article 4 - A law shall be effective only as from the date of its
coming into force, and shall not be retrospective , unless special
provisions to this effect have béen laid down in its text .

Article 5 - All inhabitants of Iran , whether of Tranian or of
foreign nationality, shall be subject to the kaws of Iran except in
in cases which the law has excepted .,

Article 6 - The laws relating to personal status,such as marriage,
divorce, capacity and inheritance, shall be observed by all Iranian

< subjwts, evenifresidentabroad .

I}
A;th]e 7 - Forelgn nationals resident territory shall within the

Im:uts lmﬂ down by treaties, be bound by the laws and decrees of

- the Govcmment to which they are subject in guestions relating o

thelr personal status and mpamty and stmﬂm‘ly in questwns
relating to rights of inheritancc . |

IHal st & '

~ALticle 8 - lmg:;uva.hlg prenemy, oﬁ wjuch for;elgn nanonals have
taken possession or shall take possessio

shalJ inevery fespeet come within the seépe of the Iaws of Iran

Hev- gl beed iw snaa bEd 11 TR I

hi mwe 9- F[’reﬂ.tg,auguahons wb.wh have ’aean,, in m—mrdance
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with the Constitutional Law, concluded between the Iranian

Government and other government, shall have the force of law .

Article 10 - Private contracts shall be binding on those who have
signed them, providing they are not contrary to the explicit
Provisions of a law .

Volume 1 - Concerning Property

Book 1 - General Provisions Concerning Ownership

Chapter |
In Definition of The Various kinds of Property
Article 11 - Property is of two kinds, movablé and immovable .
SECTION 1
Concerning Immovable Property

Article 12 - Immovable property is that which cannot be transported
from place to place either because it is the nature of the thing to be
fixed in one place or because, as the result of human action, the
damage or injury either to the property itself or its emplacement .

Article 13 - Land and buildings and mills and everything which
which is fixed in a building and is by common use considered apart
of it are immovable , and similarly pipes which have been laid
under the ground or in a building for carrying water or for other
purposes are to be accounted immovable .

Article 14 - Mirrors, Painted curtains, statues and similar objects,
in 8o far as they are attached to the ground or to a building in
such a way that their removal would cause injury or damage to
their emplacements, are considered immovable .
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Article 15 + Fruits and crops shall be deemed immovable that
they havenot been picked or reaped, and' if a portion shall have
been picked or reaped,only that portion shallbe accounted movable.

Article 16 - In general, trees and branches thereof, young plants
and cuttings, as long as they have not been cut or dug, be considered
immovable .

Article 17 - Animals and the equipment which the owner shail
have provided specifically for cultivation such as oxen, buffaloes,
machines, implements and appurtenances of husbandry, seeds
etcetera, and in general all moveable goods which are necessary
for the prosecution of farming operations and have been devoted
by the owner exclusively to this purpose shall, for purposes of
competency of courts and of attachment of property, be considered
as formmg part of the landed property and shall be treated as
immovable property, as also shall pumps, oxen and other animals,
appropriated for the irrigation of fields, houses and gardens .

Article 18 - Rights benefits from immovable objects such as a life
interest, the right of residence and similarly the rights of easements
oyer the land of another. Such as the rights of passags and of transit
- of water. and the claims related to immovyable property such as
damands for eviction and similar applications, shall follow the rules
concerning immovable property .

i ;'”'. Cnucem[ng Movable Pr

' Articlé 19 - Artieles which it is possible to transport from place,
without causing damage either to the articles themselves or to their
emplacements, are considered mevable .
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Article 20 - All debts arising out of loans, or the price of things
sold, or the rent of things leased shall, for purposes of competency
of courts, be considered movable, even if the thing sold or rented

1s itself immovable .

Article 21 - Ships, large and small, boats, mills, and bathhouses,'
plying on or situated rivers or seas, and capable of movement and
all work places which, in view of the manner of their construction
donot form part of a permanent building, shall be accounted
movable, but the attachment of certain of the above - mentioned
may, in view of their importance, be carried out in accordance with
special arrangements .

Article 22- Building materials such as stone, bricks, etc. which
have been prepared for use or because of some defect have become
separated from the building,so long as they havenot been emboldied
in the building, shall be considered movable .

SECTION 3
Concerning Property Which Has No Private Owner
Article 23- The use of a property which has no private owner
shall be determined in accordance with the relevant laws .

Article 24 - No one shall take possession of common roads and
highways, nor of streets which have no thoroughfare .

Article 25- No one may take possession of property which serves
the common good and which has no private owner, such as bridges,
caravanserai, pubic reservoirs, ancient schools and publi open
places. And the same spplies to the ganats! and wells of which the

. Qanatis & man - made underground water-chantiel
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use is public 1.

Article 26 - Government property which is suseptibleforthe public
service and welfare such asfortifications, fortresses, moats, military
earthworks, arsenals, weapons, stores, warships and similarly the
furniture and buildings'of the Government buildingsand telegraph
wires, museums, public libraries, historical monuments and similar
objects,in brief whatever property movable or immovable is in use
by the Government for the service of the public or the profit of
the state, may not privately be owned. And the same provisions
shall apply to property which shall have been appropriated for the
‘public service of a province, city or a region or a town 2.

Article 27 - The properties which are not privately owned and
which private individuals, in accordance with the regulations
contained in this aw and th especial laws dealing with each
particular category, are allowed to take into their possession and
exploit, shall be termed «mobahat» and under this heading shall
come waste lands, that is to say, lands which have falled into
disuse and on which are neither habitations nor cultivation .

Article 28 - Property of unknown ownership shall be the needs of
the poor, subject to the judge’s permission or that of a person

authorized by him .
CHAPTER 2
CONCERNING THE VARIOUS RIGHTS WHICH ACCRUE
TO PERSONS FROM THE POSSESSION OF PROPERTY

Article 29 - Itis possible for people to derive the following rights

1, Asamended in November 1991,



from property :

1- The right of possession (whether of the substance of the tﬁin_g
of its benefits).

2- The right of exploitation.

3- Rights of easement in the property of another.

SECTION 1

Concerning Ownership

Article 30 - Every owner has unlimited rights of occupation and
exploitation over his property in mattersin which the law has made
an exception.

Article 31 - No property can be alienated from the possession its
owner exeept in accordance with a legal order .

Article 32 - All products and appurtenances of the property
wherther movable or immovable , produced naturally or as the
result of exploitation, are the property of the owner .

Article 33 - Products and crops which have come out of the
ground are the property of the owner of the land, whether their
growth is natural or the result of the owner’s operations, unless the
the product or crop has sprung from the roots or seeds of another
party. If this is the case the trees or crops shall be the property of
the owner of the roots or seeds, even if they have been sown without
the approval of the owner of the land .

Article 34- The progeny of animals shall be of the same owner-
ship the mother, and whoever is the owner of the mother shall be
considered the owner of the offspring .

Article 35 - Possession by title of ownership shall be taken as
-ISm
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proof of ownership unless the contrary proved .

Article 37 - If the present occupier admits that the property
formerly belonged to the claimant , he can not urge, in refutation of
the other’s claim, his own occupation of the property, unless he
can prove that the property has been transferred to him according
to the correct procedure .

Article 38 - The ownership of ground carries with it the owner-
ship of the air immediately above it up to any height, and the same
applies to the area under the ground, in brief, the owner has
unlimited rights of possession in the air and the ground, unless the
law shall have made provisions to the contrary .

Article 39 - All buildings and trees above the ground and all
buildings and excavations beneath the ground shall be considered
the property of the owner of the ground unless the contrary be
proved .

SECTION 2
Concerning the Right of Exploitation

Article 40 - The right of exploitation comprises the right by
Which_ a person may derive profit from property which either
belongs in proprietory right to someone else or has no special
owner .

SUBSECTION 1
Concerning Life - Rights for a Prescribed Period and
lligl:ts of Oceupation
Article 41- A Life - Rightis a right of exploitation which hasbeen
-19-



estabished by means of a contract entered into by the owner in
favour of someone, either for his own lifetime or for the lifetime of
the user or for that of a third party .

Article 42- ARight fora prescribed Period is a right ofexploitation
which the owner grants for a limited time . :

Article 43 - If the right of exploitation includes the right of
occupying a habitation, it is termed residential or the right of
habitation and it is permissible for this right to be assigned as .-
life - right or as a right for a limited period .

Article 44 - In cases where the owner hasnot prescribed atime -
limit for the right of exploitation , the surrender is absolute, and
the said right shall run until the death of the owner unless he
revokes the surrender before his death .

Article 45 - In the above mentioned cases it is only permissible
for the right of exploitation to be granted to a person or persons who
were alive at the time of creation of the said right , but it is also
possible for the right of exploitation to follow on in succession for
persons who were not alive at the time of the conclusion of the
contract, and as lonig as the owners of the right of exploitation are
alive it shall be valid; and after their decease it shall lapse .

Article 46 - It is only possible for a right of exploitation to be
granted in respect of pfdpérty"whjch is such that it can be used
without affecting its own existence, whether the said property is
movable, immovable held in _u;;cjiv’igleq-.ilhares:oir divided up .
Artlcle 47 - In the case of surrendered property, whether held as

a life - right or not, taking dthery is fhe legal requirement for
making the transaction valid . . .

Article 48 - The user must not misuse the property to which the
20-



right of exploitation applies and, being in custody of it, mustnot
allow excessive use or negligence .

Article 49 - The expenses necessary for the upkeep of the
property which is subject to the right of exploitation isnot an
obligation on the user, unless a provision to the contrary has been
agreed upon .

Article 50 - If the property which is subject to the right of
exploitation becomes dissipated for any reason other than excessive
use or negligence on part of the user , the latter shallnot be held
responsible. .

Article 51 - In the followingcases the right of exploitation lapses:
| - In the event of the time - limit expring .
2 - In the event of the property which is the object of the right of
exiploitation being destroyed .

Article 52 - In the following cases the user is a guarantor for the
losses of the owner :
1 = In the event of the owner misusing the property which is the
object of the right of exploitation .
2 -Tn the event of his not observing the conditions laid down by
_the owner and of such non - observance being the cause of damage
to the object of the right ,

Article 53 - The transfer of the substance of the property by the
owner to another party shall not nullify the right of exploitation,
but if the person to whom the property is transferred doesnot know
that the right of exploitation has been granted to another party
he shall have the option of disselving the contract.

Article 54 - The rest of the circumstances concerning the exploita-
tion of the property of another shall be as laid down by the owner
-21-



or demanded by custom and usage .

SUBSECTION
Concerning Endowment

Article 55- An Endowment consists in the surrender of a property,
and the devotion of its profits to some purpose .

Article 56- An endowment takes place when the donor makes an
offer by any form of words which definitely carry this meaning and
when the first generation of beneficiaries,or their legal representative
if they are limited in number, as in the case of children, accept it
or if the beneficiaries are unlimited in number or the endowment
be made for the benefit of the public, then the acceptance of the
judge is required .

Article 57- The donor must be the owner of the property to be
endowed and, in addition, must be possessed of capacity to contract
and to make valid transactions .

Article 58- It is permissible to endow only such property as can be
exploited without detriment to its existence, whether it be movable,
held in undivided shares or divided up .

Article 59 - If the donor does not hand the substance of the
endowment over fo the possession of the foundation to which it has
been bequeated, the endowment is not yet complete, but once it
has been delivered the endowment is authentic .

Article 60- In respect delivery, urgency is not essential;so long as
the dondor has not revoked endowment whenever is given the
endowment becomes final ,

Article 61- When the endowment takes place in the proper form
-22-



and is delivered, it is binding, and the donor isnot permitted revoke
it nor to make any alterations in it, nor may he expel any one ofthe
beneficiaries, nor make any new beneficiaries : nor, if in the text of
agreement the administrator isnot specified , may he appoint an
administrator, nor may he interfere in the capacity of administrator.

Article 62- In the event of the beneficiaries being limited in number
they themselves shall take delivery, and delivery to the first genera-
tion shall be sufficient; and if the beneficiaries are unlimited or
the bequest [is to be devoted to the public use , either the adminis -
trator or the judge shall take delivery .

Article 63- The guardian and executor of persons who are under
disa‘lbilit_y will take delivery of the endowed property on their behalf
and'if the donor has reserved the office of administrator to himself,
then the fact of his taking delivery shall suffice .

Article 64- Property of which the profits are temproarily granted
to another party can be the object of an endowmem, and similarly
it is permissible to endow landed property to which a right of
easement is attached, without prejudicing the said right .

Article 65- The validity of an endowment which may result the
detriment of the donor’s creditors, is dependent on the permission
of the creditors .

Article 66- An endowment for an unlawful purpose is null and void,
Article 67- The endowment of property of which it is not possible

to give-and take delivery is null and void, but if the donor alone
isnot capable of taking and giving delivery;then such an endowment
isvalid. |

Article 68- Anything which, either by nature or in accordance with
usage and custom is reckoned as forming part of the dependencies
-and appurtenances of the endowed property, is in the endowment,



unless the donor has made special provision to the contrary, in the
sense mentioned in the Chapter Concerning Sales .

Article 69- An endowment [or the benefit of non - existent persons
isinvalid, unless it follows in succession from living beneficiaries.

Article 70- If an endowment is made jointly to persons who donot
exist and to persons living, it is valid in so far as it concerns the
living and null and yoidinso far as it concerns those who donot
exist .

Article 71- Endowments to persons unkown have no validity .

Article 72- An endowment for the benefit of the donor himself in
such a way that the donor makes himself the sole beneficiary or one
of the beneficiaries or provides for the payment of his debts or
other obligations out of the profits of the endowed is null and void,
whether it is concerned with his life timeor with the period after
his decease .

Article 73- Endowments to children, relatives, servants or guests
and s0 on, are valid.

Article 74- In the case of an endowment for the public use, if the
donor also becomes entitled to benefit undre the endowment he is
permitted to benefit .

Article 75- The donor may reserve to himself the administration,
that is to say, the management of the affairs of the property, either
for his lifetime or for some specified period, and also may appoint
asadministrator some other person who either independenty or in -
conjuction with the donor, shall administer the property . The
administration of the endowed property may be handed overtoone
or more persons other than the donor who will carry out the
administration either individually or jointly, and similarly the donor
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maylay down the condition that he himself or the administrator
appointed, may arrange for an adminstrator, or may make provision
for any arrangements to that effect which he deems it .

Article 76- Any one whom the donor has designated as administrator
has the option, in the first instance, of accepting or refusing the
trusteeship; once he has accepted he cannot withdraw ;and , once
he has refused , it is as if he had never been designated as
administrator .

Article 77- In any case in:which the donor has vested the administra
tion in two or more persons independently, when one of them
deceases, the other or others take possession individually and if it
be laid down that such taking possession shall be collective, then
an act of taking possession on the part of anyome of the
administrators shall not be valid unless it has the approval of the
other or others, and after the death of one of them the judge shall
appoint a person to be added to the suyvivors in order that they
may jointly enter into possession .

Article 78- The donor may appoint a supervising trustee without
whose knowledge and approval no administrative act may iake
place .

Article 79 - Neither the donor nor the judge can remove an
administrator who has been specifically appointed in the deed
of endowment, unless such a right shall have been provied for,
and if the administrator be shown to be dishonest, the judge
shall co-opt a trustee.

Articl'e_ 80- If the donor has made a special provision concerning
the qualifications of the administrator, and the administrator loses
‘those :quﬂ.lifié&_tiét_is,ihé ceases to act as an adminisstrator.
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Article 81- In the case of endowment to the public, if the donot
hasnot appointed an administrator, the management of the affaiss
of the endowed property shall be carried in accordance with the
views of Wali - ye Faqih .!

Article 82- In all cases in which the donor has made special arrange-
ments of the estate, the administrator shall carry out these .arrangc-r
ments, and if no arrangement are laid down, he shall act with
regard to repairs, leases and the collection of profits and their
division among the beneficiaries and the maintenance of the
property and so on, like a trustworthy agent.

Article 83- The administrator may not entrust the administration
to another unless the donor has given permission in the text of the
deed of endowment , but if in the deed of endowment it is not
stipulated that he shall personally administer the property, he
may appoint an agent .

Article 84- It is permissible for the donor to make provision for a
a portion of the profits of the estates to be devoted to the remunera-
tion of the administrator, and if no remuneration for the administra
-tor has been specified , the administrator is entitled to a fair
remuneration .

Article 85- After the profits of the estate have been realized and

apportioed, each of the beneficiaries specified may take possession

of the portion, even if the administrator withholds permission,

unless the donor has made such permission a condition of possession.
Article 86- Should the donor not have made special provision,

the expenses for upkeep and repairs and for the operations necessary.

i. As amended in November 1991 Wali-ye fﬁqmﬁ&umup Juristynow means the Leader

of melsiamicllcpublicof[mp ' i T, Y|
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for the exploitation of the estate shall be prior charge before the
rights of the beneficiaries .

Article 87- The donor may laydown that the profits of the estate be
divided between the beneficiaries equally or unequally, to that the
division shall be made at the discretion of the administor or of
some other person to divide the profits as he thinks best.

Article 88- The sale of the estate in the event of its suffering damage,
or of fears being entertained that damage will be incurred of such
a kind as to render it incapable of exploitation, is permissible,
provided that the maintenance of it is impossible, or that no one
can be found to undertake it .

Article 89- Whenever part of an estate becomes damaged or liable
to damage in such a way that exploitation is rendered impossible,
that portion shall be sold , unless the damage to that portion is
detrimental to the exploitation of the remaninder, in which case
the whole estate shall be sold .

Article 90- An endowment which is allowed to be sold shall be
converted intoan estate which is as near as possible to the intentions
of the donor .

Article 91- In the following cases the profits of the estate endowed
for the public shall be expended on public services :

1 < In cases where it is not known how the profits of the estate
are to be expended, unless there existsome indicationsas to the
donor” sreal desires .

2-In cases in which the expenditure of the profits of the estate
inthe special manner laid down by the testator isimpossible .
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SUBSECTION 3.
Concerning the Enjoyment of Rights Open to Everyone ( Mubahat )

Article 92- Everyone may, in accordance with' the laws‘and regula-
tions applicable to each one of them, derive benefits from rights
open to evervone (mubahat). '

SECTION 3

Concerning the Rights of Easement Concerning the Property of .
Another and the Rights and Privileges Appertaining to a Landed
Property in Relation to Adjacent Property.

SUBSECTION 1
Concerning Rights of Easement Relating te the Property of Others.

Article 93- The Right of Easement is a right held b} one person ¢ on
the property of another .

Article 94- Owners of property may grant to others :sﬁ_ch ri'g‘h;‘.-s as
they please on their own property, and in this case the basisof a
claim arises out Qf‘ a deed or contract in virtue of which the right
was granted . 1Y

Article 95- Wherever someone’s channel for running water or rain
has passed through the land or house of another person, the owner
of that house or land cannot prevent their passage; unless the
absence of his right is proved . =y ST
Article 96- A spring situated in someone’s land belongs to the
owner of that land, unless another pamn has rights over its
substance'oritsiprofits ;0 Db sl
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Article 97 - Whenever a person has for along time had a water
channel running through the house or property of another to his
own property or has had a right in his favour, the owner of that
house or land shall not hinder the taking of water nor its passage
through his property, and similarly with regard to rights such as
holding rights in doors, openwork windows. aqueducts, irrigation
channels and soon-

Artlcle 98- Ifthe owner of a property has given permission Lo pass
through it to someone who cannot do so by right, he may rescind
his permission whenever he wishes and prevent the other from
passing thirough : and similarly with other rights of easement .

Article 99- No one has the right to take his water channel into the
property of another, nor to cause rain water from his roof to
flow onto the roof of the property of another, nor to throw snow
on toit unless he has permission from the owner .

Article 100- If the water channel of one person passes through the
house of another, and. if it becomes damaged in sueh way as to
cause damage to the house, the owner of the house has no right to
oblige the owner of the channel to repair it, but he himself must
‘take steps to prevent it from causing him loss, Should the damage
to the channel obstruet the passage of water,the owner of the house
zsnot obhged to repair the channel, but (he owner of the right of
passage musthmselfremove t‘he obslrucuomand lo ma ke the repanrs

he has_ne .ngln-_ol‘ .emry,-wx-tho_ut _the parlmsswh nf the owner .

i) |_|'| I STUT R | | L
Artlcle 10i Whene]ver solnaeoﬁé derives. pr of If. such s lhe working

of a mﬂl or mmnlat thmgs, fmll::: 'v'vs:tér whlch 18 the property of"
someone else in aocardanae w{th some fi| t ~ the owner of the

water cannot change the course of thn»uhﬁnual in such way as to



prevent this right from being profitably exercised .

Article 102- Whenever an estate is transferred either in its entirety
or in part to someone else, rights of easement over another estate or
portion of it being included therein, such rights remain unchanged
unless there be a stipulation to the contrary .

Article 103- Whenever the partners in a property possess rights and
benefits and that estate is divided between them, each partner shall in
proportion to his share,become the owner of those rights e. g. , if
an estate possessing the right of passage through another estate be
divided between several persons, they each have the same right of
passage as before over the said place .

Article 104- A right of easement necessarily implies the exploitation
of that right e.g., if a person has the right of taking water from the
springs, tanks or reservoirs of others, he shall have the right of
passage to such springs, tanks and resevoirs for the drawing of
water . -

Article 105-Any expenses which may be necessary for the enjoyment
of a right of easement are a charge upon the owner of that right,
unless an agreement to the contrary has been arrived at between
him and the owner of the property .

Article 106- The owner of aproperty on which another person has
a right of easement cannot use his property in such way as to result
in damage,or suspension of the said right,except with the permission
of the owner of the right .

Article 107- The benefits attaching to a right of easement are valid
to the extent agreed upon , or to the extent recognized by common
usage, and necessitated by the exigencies of exploitation .

Article 108- Tn all cases where a person’s exploitation of another



person’s property rests upon a simple permission, the owner can
withdraw his permission whenever he pleases, unless there exists
a legal impediment to this .

SUBSECTION 2

Concerning the Rights and Privileges Appertaining to a Property in
Relation to Adjacent Property

Article 109- A wall situated between two properties is considered
as common property of the owners of the two properties , unless
there is an indication or reason to the contrary.

Article 110- Building by placing marks, or the placing of a beam,
are among the indications which denote occupation and exlcusive
rights .

Article 111~ Wherever there are buildings adjoining the wall in a
permanent manner on both sides, or beams are pleced on the wall
on both sides, the wall is deemed common property unless the
contrary is proved .

Article 112- Wherever there are circumstances of exclusive right

. on one side only, the whole wall is deemed to belong to the owner

of that side, unless the contrarty is proved .

Article 113 - Expenses in connection with a common wall are a
charge upon those who have a sharein it .

Article 114~ Neither of the partners can oblige the other to build

orrepair a common wall,unless thereds no other method of avoid in
loss . i

‘Article 115- 1n'a case where a common wall is damaged and one of
‘partners: refuses to repair it or to allow itto be takenin hand
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for common building operations, the other partner can repair his
own special of the wall .

Article 116- If one of the partners agrees to the other taking the
wall in hand for building operations, but declines to bear the
expenses, the other partner can repair the wall, and in this, case
if the new fabric is made with common materials,the wall will be a
common wall , otherwise it belongs to the partner who has fepaired
it .

Article 117- If one of the partners demages a common wall and the
damaging of it was unnecessary, he must rebuild what he has

destroyed .

Article 118- Neither of the two partners has the right to raise a
common wall, or to impose a structure or place a beam on it, or to
open a window or a niche in i, or make any kind of change, except
with the permission of the other partner .

Article 119- If one of the partners has beams on a common wall,
he cannet change their position and place them on another part of
the wall without the consent of the other partner.

Article 120- If the owner of a wall gives his neighbour permission
Lo place a beam upon his wall or to build on if, he can with draw
his permission whenever he please, unless he has bound himself to
forego this right .

Article 121~ If someone has placed 4 beam upon a wall with the
permission of the owner of the wall, and then removes it, he cannot
replace it except with fresh permission from the owner of the wall;
and the same applies to other encroachments . ‘

Article 122- If a wall is Jeaning over towards another property or a
highway, or the like, in sucha way that it is near to collapsing.
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the owner of it is obliged to pull it down .

Article 123- If a house or a piece of land is divided between two
persons, one of them cannot oblige the other to join with him in
erecting a wall between the two parts .

Article 124- If a beam of a building has in the past rested on a
neightbour’s private wall and the past history of this occupation is
unknown, it must remain in its former state, and if by reason of
the building , the beam is removed, the owner of the building can
renew it, and the neighbour has no right to prevent him from doing
s0, unless he proves that the former state of affairs had been
brought into being solely by permission .

Article 125- If a lower storey belongs to one person and an upper
storey to someone else, each of the owners can make normal use of
his own special part, but as regards the ceiling between the two
storeys, each of the owners can use the floor or ceiling of this cwn

special part only in such normal ways as not to interfere with the

rights of the other,

Article 126- The owner of a lower apartment and the owner of an
upper apartment are acknowledged as the sole possessors of the
lower and upper apartments respectively, and as the joint possessor
of the ceiling between the two apartments .

Article 127- An Upper staircase is a accounted the property of the

. owner of the upper storey, unless the contrary is proved .

Article 128- Neither of the owners of an upper and lower storey
can oblige the other to repair, or help to repair, their walls and

ceiling .

Article 129- If a ceiling between an upper and lower apartment is
damaged and the two owners donot agree as to its repairs, and no
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binding agreement between them has formerly existed, and if one
of the owners repairs the ceiling as a pious act, the ceiling is a
common one of it has been made with common materials, and
belongs to the person who has built it,if made with private materials

Article 130- No person possesses the right to put up a projecting
porch on his house over looking his neighbour’s‘courtyafc__i without
the latter’s permission ; and if he has put up such a porch without
permission, he will be obliged to remoye it .

Article 131- If a branch of someone'’s tree enters the courtyard of
his neighbour’s house or into his land, the owner must bend it back,
and if he does not, his neighbour can bend it back, and if he doesnot
succeed, he can cut it away from the boundary of his property:
and these provisions apply also to roots of trees which enter
another’s property .

Article 132- A person cannot make use of this property in such a
manner as necessarily to involve a neighbour in loss, except such
use as is customary and is required in order to satisfy his needs or
to avoid loss .

Article 133- A person cannot put a door in a wall of his house
leading to a neighbour’s house, even if the wall is his private
property ; but he can make an aperture or a lattice in his own
private wall, and his neighbour has no right to prevent him, but
can put up a wall or a curtain in front of the aperture or lattice
to prevent his seeing through it .

Article 134- None of the partners in a ferry or a water - course can
prevent the other partners from crossing it or taking water away .
Article 135- Trees, pits and the like, which separate properties
‘will be subject to the same provisions as partition walls .



SUBSECTION 3
Concerning the Borders of Properties

Article 136- The borders of a quantity of land are the boundaries
of the property, the water channels, the streams and the like, which
are necessary for the complete exploitation of the land .

Article 137- The borders of a well are 20 gaz for drinking water
and 30 gaz for cultivation 1.

Article 138- The borders of a spring or a ganat (water channel) are
500 gaz on all sides in loose earth, and 250 gaz in hard earth ; but
if the distances on all sides in loose earth , and 250 gaz in hard
earth ; but if the distances mentioned in this and the proceeding
Article arenot enough to avoid loss, distances to the extent required
to prvent loss shall be added to them .

Article 139- Borders are governed by the provisions applicable
to the property of the owner of the borders and any occupation or
use of them which is contrary to the purpose of the borders is
invalid without permission from the owner ; and therefore nobody
can dig a well or water channel (ganat) within the borders of

another spring or channel. But activities which donot cause loss

are permissible .

BOOK 2
CONCERNING THE CAUSES OF ACQUISITIoN
Article 140- Ownershipe is acquired :
1- By the rehabitation of waste land and the annexation of the
L. A gazora yard is an old measure, replaced by the meter,
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allowable properties.
2- By means of contracts and obligations .
3- By acquisition in virtue of a right of pre - emption.

4- By inheritance .

PART 1

CONCERNING THE REHABILITION OF WASTE LAND THE
ANNEXATION OF ALLOWABLE PROPERTIES '

CHAPTER 1

CONCERNING THE REHABILITION OF WASTE LANDS

Article 141- Actions directed towards the reclamation of land are
those which make waste and unclaimed land profitable by means
of opetations which are included by custom under the heading of
of cultivation, such as husbandry, tree planting , buildingete...

Article 142- To begin to cultivate land e.g . by arranging stones
round a plot or by digging a well etc; is called Levc]]mg (Tahjir)
and does not bring about ownership ; but it creates for him who

has performed the levelling,a prior right to carry out the cultwat:on

Article 143- A person who cultivates with the intention of taking
possession thereof , a part of a stretch of waste and unclaimed
land , becomes the owner of that part .

Article 144- The reclamation of the boundaries of a piece of Ian,d

involves the ownership of the middle of it also . "
Article 145- The cultivator must observe in every respect the other
laws relating to this subject .
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CHAPTER 2
CONCERNING THE ANNEXATION OF ALLOWABLE

PROPERTIES

Article 146- Annexation means occupation and laying hands upon
a thing,or the preparation of the means of annexation or occupation

Article 147- A person who annexes allowable properties and
obseryes the relevant laws becomes the owner of them .

Article 148- A person who digs a canal in a piece of unclaimed land
and joins it to a river has made that canal and becomes the owner
of it; but while it is still separate from the river it is accounted as
levelling .

Article 149-If a person digs a stream or a channel for the purpose
of annexing unclaimed water, the unclaimed water which flows
into this stream or channel belongs to the owner of the channel,
and another stream cannot be opened from it, or land watered from
it- without the owner’s permission .

Article 150- If several persons are partners in the digging of a
channel or a well,they become the owners of the water in proportion
the labour and expense which has been effective in bringing about
improvements, and the water will be divided between them in the
same proportion .

Article 151 - None of the partners can open up another channel
from a common channel, or broaden or narrow the mouth of a
stream or build a bridge or a mill over , or plant trees beside it, or
make any use of it', except with the permission of the other partners.

Article 152 1f the appointed share of water of one of the partners
37-



in a common stream flows into a private channel belonging to him,
that water becomes his private property, and he can use it in any
way .

Article 153-If a stream is common to a number of people, and there
is a dispute about the size of each man’s share, they shall be judged
to have equal shares,unless there exists a reason for the share of
some of them to exceed others . '

Article 154- A person cannot carry water to his property across the
property of another person without the latter’s permission, even if
there is no other route .

Article 155- Everyone has the right to irrigate his land form an
unclaimed stream or to pen up another stream it for his land or

his mill or his other needs .

Article 156~ If the water of a stream is not enough to irrigate all the
land round it and the owners of the land are in dispute about
priority and non - priority, and none of them can prove a right of
priority, every piece of land which is nearer to the source of the

water shall, in due order, have the right of priority over land which
is lower down, to the extent of its needs .

Article 157- If two pieces of land on both sides of steam are also
situated opposite each other and the right of proprity of one over
the other isnot established , and both owners wish to draw water at
the same time, and the water isnot enough for both, they must
draw lots for priorty in drawing water in proportion to their shares,
and if the water is enough for both, they will divide it in proportion
to their shares .

Article 158- If the dates of the beginning of cultivation of lands
bordering on a river are different, the land first cultivated has a
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prior claim to the water over land cultivated later, even though it
is situated lower than the latter .

Article 159- If a person wishes to cultivate for the first time a piece
of land bordering on a river , and there is a surplus of water and
the owners of the existing plots willnot be hampered , he can
irrigate the new land with the water from this river ; otherwise
he has no right to draw water, even if his land is higher than the
other lands .

Article 160- If a person digs a qanat (water channel) or a well in

his own land or in unclaimed land for the purpose of annexing it,
in order that he shall reach water or cause water to flow, he becomes
the owner of the resulting water, but so long as he has not struck
in unclaimed land, his activities are accounted as levelling .

CHAPTER 3

CONCERNING MINES

Article 161-A mine situated in somebody’s land belongs to the
owner of the land, and the working of it will be subject to special

lgws .
CHAPTER 4
CONCERNING FOUND ARTICLES AND LOST ANIMALS

SECTION 1
Concerning Found Articles
Article 162- A person who finds an article worth less than one
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Dirham! weighing 12 .6 noknods silver can take possession of it .2

Article 163 - if the article discovered is worth one Dirham , weighing
12.6 noknods silver, must announce the fing for one year : if the
owner of the article does not appear within this time, the finder is
empowered to keep it in trust or fo make use of it. in the event of
his keeping it in trust and being destroyed through no fault of his,
he willnot be responsible for it .

Note: If the finder acquires knowledge at the beginning or before
the end of one year that announcement is of no avail, or if he loses -
the hope of discovering the owner of the article, he will be released
of the obligation to make the announcement .3

Article 164- Anannouncement of the finding of an article consists
in publishing and advertising according to religious requirements
in such a way that the finding of the article is brought to the notice
of the inhabitants of a place in a customary way .4

Article 165- Anyone who finds an article in a deserted or ruined
place,which is uninhabited and which isnot privately owned,can take
possession of such an article neednot announce it,unless it is evident
that it belongs to modern times, in which case it will be considered
in the same way as other article found in inhabited places .

Article 166~ If anyone finds an article on another’s property or on
property that has been bought from another and persumes that
the article belongs to the proprietor or the former proprietors, he
must inform them. If these proprietors claim the article and if there

1. Each Dirhamis almost 2/5 gran.
2, As amended in November 199] ,
3.Asamended in November 1991,
4.Asamendedin November 1991,



is some proof of their ownership, the article must be returned to
them. Otherwise the finder must deal with the article in the manner
already prescribed .

Article 167- If an article found isnot durable but is perishable, it
must be sold at a reasonable price and this price will be considered
as the property itself .

Article 168- If the article found no longer exists when its discovery
is reported, through no fault of the finder, he shallnot be held
responsible .

Article 169- When an article has been found, any profit accruing
to it belongs to the former owner till such time as the finder has
established his right to keep it ; after that, the profits belong to the
finder .

SECTION 2
On Lost Animals

Article 170- A lost animal is an animal possessed by someone
which is found without being in anyone’s possession. Animals;
“however, on their grazing grounds or mear a watering place or
those capable of defeding themselves from ferocious animals

Article 171- Anyone who finds alost animal must return it to its
owner, or if the owner is unknown, he must deliver it to the judge
or his subsitute. If he doesnot do this, the finder will be held
responsible for the animal, even if he released it after taking
possession of it .

Article 172~ If a lost animal is found inhabited area and the finder,
-41-



though he has access to a judge or his substitue, fails to hand over
the animal, he willnot be entitled to claim eventually from the
owner expenses incurred. When an animal has been found in an
unihabited area, the finder can claim any expenses from the owner

so long as he has gained no benefit himself from the animal.
Otherwise the expenses incurred will be brought into,accouni
against any benefit gained and only the balance will be claimable
by the finder or the owner as the case may be.

CHAPTER 5

ON BURIED TREYSURE

Article 173- Buried treasure is that found by chance below ground
or buildings.

Article 174- Buried treasure of which the owner isnot known is the
property of the finder,

Article 175- If treasure is found by someone buried on the property
of another person, he must inform that owner : in case the latter
claims the treasure and can prove his claim, the treasure will belong
to the person who claims ownership .

Article 176- When treasure is found buried in iunclaimed land it
shali belong to the finder.

Article 177- Jewels found in the sea belong to their finder. Flotsama
and jetsam also belong to the finder.

Article 178- Articles which have sunk in the sea and have been
abandoned by their owner belong to the one who retreives them .



CHAPTER 6
ON GAME
Article 179- Captured wild animals belong to the pursuer.

Article 180- Capture of tame animals and of other animals that
bear marks of ownership does not confer ownership .

Article 181- If anyone prepares a hive or a place for bees, the bees
and the honey shall be his property . Similarly pigeons gathered in
a pigeon tower belong to the owner of the tower .

Article 182-Other game laws will be laid down in special regulations.
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THE LAW OF WAR IN ISLAM
(2)

Professor.M. Mobaghegh Damad

CEAPTERTV Smn‘c&s* of the Law of War in Islam
IV 1. Koramc texts '

vy

As it has already been pqmted out, the Koran was revealed during
23 Years until the death of the Prophet. This time length comprises
his Imamte period in Mecca and in Yathrib (Medina) after his
emigration there . The beginning of the revelation of the Koran
wagon the tenth day of Rabi’al- Awwal (in 610 A.D), 62
- The.Prophet , feeling unsafe in Mecca, on the command of Gad,
left Mecea for Yathrib in Monday the eighth or twelfth of Rabi Al-
Awwal 53cans,pand1pg to September 12,622 A, D.,ywhere he took

vy ¥ tbeete iy vl tend)

62, Al-Tanbiih Wal- -Ishraf, p. 198 some have said 17 Ramadan, Tarikh Yaqubi, p.376.
63 lbrd
-'hannhﬁm. Vol. 1, p. 288
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his residence, that is why this town, Yathrib, was named rom that
day on Madinat an - Nabi (city of the Prophet), called briefly
Medina even today; and he died at last in 633 A.D.

During this period of time, 23 years, a total of 6724 verses were
revealed to him which constitute the HolyKoran.This compendium
of verses is divided into 114 Surahs (Chapters); out of this collection
of verses 260 concern jihad, i.e. four percent of the entire Koran .

Itisto be noted that a study of the verses relating to Jihad shows
that the revealing of those verses were completely related to the
outside events. During the Prophet’s residence in Mecca, due to
to the fact that the followers of Islam were few in number,55no
authorization was given to attack the enemy,and the verses revealed
during that period of time (13 years) relating to Jihad were aimed
at preparing Moslems with respect to their faith, their recalling
God and trusting in Him, perseverance, patience, transaction with
God, promise of reward in the hereafter, keeping at bay the thought
of death and from the martyrs in the way of God, getting equipped
against preat dengers and certain losses, and the necessity for
social defence. Eight years after the Prophet’s mission, that is six
years before military encounter with the infidel, the first trumpet
of war blared in the verses 148 to 152 of Surah Cow and in the
verses 245 and 246 there of the Koranic command of war was
explicity issued, and finally in the year one after hegira (emigration
to Medina) again in the same Surah, the main conditions of war,
that is the framework of the Islamic Jihad, was fully and comperhen-
sively stated in the verse 186 .

The result of a study of the course of the revelation of the Koranic
verses concerning jihad is that the distribution of the verses

63, The total number of those who were converted to Islam in Metca was abouit one
bundred , Al-Tanbih V'al-Ishraf, p.198.
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e

respecting jihad was not in a proportion to other educational,
ethical and jurisprudential commandments, but that each indicates
the role of their developments and culmination in a particular
year .

The majority of the verses concerning jihad start from the year 12
after the Prophet’s mission and it reaches a climax in the year three
(after the Prophet’s mission); ; after the sixth year this curve went
descending ,

The reader s attention is drawn at this juncture to the following
table of the percentage of the xerses concerning jihad which were
revealed during the years of the Prophet’s massage :

e ——————

- Years of W Years of Percentage of
Message jihad verses Message jihad veises
Mission 142 0 Hegira 2 2%
& 3 i [ ; « 3 15 %
« 4 N 13 %
« 5 3 o « 5 12 Y
« 6 4, . « 6 10.5 74
T | 50 % « 7 9.5 %
8 1.5 %% « 8 9.5 %
9 SaEnnife e 79 8 ¥
« 10 £ a4 « 1011 g Tog
e ATl
« 12 | 657,
« 12+ 857% - A... , |

1V. 2. Conduct of the Prophet

The Prophet’s conduct (sirah) constitutes another main source of
-47-



injunctions and rules of jihad, which will be briefly discussed below:
At the time of the Prophet’s arrival Medina the inhabitants of the
town were four groups.

1- Muhajerin (emigrants) who had emigrated from Mecca to
Medina; 2- Ansar (helpers) who were form Yathrib and helped the
Prophets; 3- The Jews; 4- and Idolators, who were at times on the
Muslem side and at other their enemy . '

The first thing the Prophet did here was to build a mosque and
then unite these four groups by concluding a contract (Half), or
stribal oath takings, and to write, a «constitutional charters. The

points in this contract concerning war and military operations were:

1- The believer's peace is one, a believer would not, away from
another believer, conclude peace in the way of God except on the
basis of equality and justice in fight .

2- Jews are followers of their own religion and Moslems of theirs
and the authority to settle disputes are God and His Prophet .

3- Adherents to the Charter will assist each other against anybody
who would attack Yathrib (Medina), and Yathrib itself is sacred
ZOne .

4-Peace will be accepted ...unless somebody wages war for religion.
After the Prophet settled the affairs of the inhabitants of Medina
by coneluding covenants laid the foundation of a powerful ummah
(community of believers) , he contemplated fight against enemies
out side Medina and the unbelievers of Mecca . 66

Al this time religious unity was accepted as the replacement of
tribal unity, and if in Mecca the command to fight was in fact for
the purpose of defence and not to assail,67in Medina the ground
for injunction to wage jihad was gradually prepared, and at any

66, Political History of Islam (Persia), Hassan Ebrahim, p.75.
67. opicit, pp, 201-202.
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rate , order to proceed to jihad went through srages from
Medina, both with respect interdiciion and command thereof and
when such a command was issued, as well as resprecting the degree
of its intensity, extension or restriction .63

In fact, jihad was legalized in Medina, in the sense that in the
second year of hegira which was called the year of command
to fight,59 a lot of war operations took place.

In this year jihad 'became an obligation for Moslems when this
injunction was declared and put into effect; in general the six
injunctions concerning fight were enunciated as follows ; 70

1- Authorization to fightin the sacred, (Haram) month with those
who do not respect the sanctity there of and initiate war, whether
they be believers in sanctity or ot .

2- Authorization to fight with warring transgressor to return
their action .

3- Authorization to fi ght with the enemy who has made the attack.
so that the Islamic territory and the Mushm community are
endanger such a fight is commpulsory .

4- Autherization to fight with the enemy whose raid has
endangered the life of community . God has said in the Koran :

« Whose commits aggression against you, do you
commit agression against lmn like as he has
commited against you . » 71

SeAuthorization 1o retaliate on the oppressor and usurper the
: pr:perty of the oppressed, even if it may not be on the order of the
judge . ' '

68, Ibid, p. 201 ,

69, Advaze th(pemds of ﬁqh)CPermn)Shahabi. Vol. 1, ps 197.
0 op. cit, p, 100:201 . -
71, Koran, Ch, 11, Ver. 191,
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6- Immunity of the punisher in case he does not transgress
the (rule) punishement and observes righteousness .

From that time on the wars of Islam took place under the title of
Ghazwah and saryah72 . Ghazwah was a campaign of the army of
Islam under the command of the Prophet himself, whether a war
occurred or not?3;and saryah was a war that took place on the order
of the Prophet under the command of a person who was appointed
by him . In fact saryah consisted of a selected army that was
dispatched in advance for reconnoitering the enemy’s strategic -
positions or situation; and it has been related that since they were

often dispatched under the cover of night and clandestinely, such
expeditions were termed as saryah .74
As it was stated, usually in saryahs the Prophet dispatched his

ashabs (Companions) ; he himself wasnot with the troops, but in
Ghazwah, the Prophet himself went on expedition accompanied
by his companions,whether a war took place or not7s. That is why
we see that in many Ghazwahs and saryahs no fighting happened.
The number of men in saryahs has been reported to consist of one
man or more up to four hundred and eight hundred men ; it was
mostly aimed at giving warning, punishing and warding off ill
intention .It has been transmitted in the tradition that «the best
compansions» in an expendition are four in number and the best
troups are four hundred and the best army four thousand men .76
The number of Ghazwahs and saryahs have been reported differently.

72. History of Islam (Persian) , Fayyaz, p.83.

73. Advare Figh, Shabi, Vol. 1, p:206.

74. Panov: as Korn , (alight from the Koran) , Persian, p. 120, footnote; it has been
written in dictionaries that the number of a saryah was between 50 to 200 men ( Cf .
Kitab al-Lughah, p. 187 ) . -

75. Advare Figh, Shahabi, Vol. I, pp. 206-207..

76. Khisal, Sadug, Vol. 1, p. 221 .
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Shaykh Abol Fotooh Razi has mentioned the number of Ghazwahs

to have been 25 and that of saryahs 36 ; he has also added that
the Prophet fought in9 Ghazwahs and inother Ghazwahs the
the Moslem troups were dispatched and came back without having
fought a war; he has written that the first Ghazwah in which the
Propeht fought was on the day of Badr.”’ In another soure the
number of saryahs has been reported 37 to 47 and that of Gazwahs
between 26 to 27 . 78

Shaykh Abul Fotooh Razi has given in his Interpretation of the
Koran a list of the Ghazwahs as follows:

Abva, Bawa , Al-Oshayrah, Great Badr, Bani Sulaim, As-Saviqg
Dhi Amr, Uhud, Najran, Hama al-Asad, Bani n-Nazir, Dhat ali
Riga, Badr, Daumat al-Jandal, Knandag, Bani Quraizah, Ban
Lahyanst Dhi Qird, Ban I[-Mustalaq, Hudaybiyah, Khaybar
Conque, of Mecca, Hunayn, Tayef and Tabuk .

And list of saryahs as quoted from the Book of Khatamonnabyyin
is as follows :

1- Saryah Hamzat ibni- Abdul Mutallib. 2- Saryah Ubayat ibni
Harth, 3- Saryah Sad ibn Abi Vaggas, 4- SaryahAbdul-lah ibn
Jahish, 5~ Saryah Umair ibn Ada,79 6- Saryah Salim ibn Umair80
7~ Saryah Muhammad ibn Muslemah8!, 8- Saryah Abdal-Lah
Muslimah against Abu Rafi’ Salam ibn Hagiq, 9- Saryah Zaid ibn
Harithah, 10- Saryah Abi Salmah, 11- Saryah Raj’. 12- Saryah
Qura, 13- Saryah Muhammad ibn Muslimah, 14- Saryah Ukasha
(200 camels were taken as war spoils), 15~ Saryah Muhammad ibn

7. Talsice Shaykh Abul Fotooh Razi, 33, pp. 171-172 ..

78. Zendeganie Hazrate Muhammad,, op.cit, p. 286 .

"'_9-1‘-05'1'_'_?’ thumllmwmmmm Masvan who used to insult and say bad of the Moslems,
80 He Killed the Jew Ali Afkinadvertently .

81, Resulted in the killing : ka'b ibn Ashraf, the Jewish satirist .
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Muslimah, 16~ Saryah Abu Ubaidah Jarah, 17- Saryah Zaid ubn
Harithah against Bani Salim, 18- Saryah Zaid ibn Harithah against
Ais, 19- Saryah Zaid ibni Harithah against tha’labah, 20- Saryah
Zaid ibni Harithan against Jazam tribe who had robbed Dahyah
Kalbi, Prophet’s envoy to the Cesar, on his way back, 21- Saryah
abu Bakr against Bani Farazah, 22- Saryah Abd ur Rahman ibn
Auf to Danmat al - Jandal, 23- Saryah Ali ibn Abi Talib against
Fadak (500 camels and two thousands sheep were taken as spoils),

24- Saryah Abdul- Lah ibn Ravahah, 25- Saryah Amr ibniUmayyah
Saryah Said ibn Zaid,82 27- Saryah Umar ibn Khattab against
Hawazin, 28- Saryah Abu Bakr against Bani Kalab, 29- Saryah
Bashir ibni Sad, 30- Saryah Ghalib ibni Abd al - Lah against
Bani Avan, 31- Saryah Abd ul - Lahibn Abd il - Waja against
Bani Salim, 32- Saryah Talib ibn Abdullah, 33- Saryah Ghalib
ibn Abdullah aganst Fadak, 34- A Saryah Shoja ibn Wahab
against Bani Amer,35- Saryah Amro ibni AssagainstDhatossalassel,
36- Saryah Abu Ubaidah against Jahnyah, 37- Saryah Ali Qutadah
against Ghatfan, 38- Saryah Abdullah ibn abi Haddad, 39- Saryah
Khalid ibn Walid against Uzza Idol - Temple, @9+ Saryah Khalid
ibn Walid against Suwa Idol - Temple; 41- Saryah Sadibn Zaid
against Manat, 42- Saryah Khalid Walid against Bani Khuzaimah,
43- Saryah Utbah against Bani Tamim, 44- Saryah Zahhak al -
Kalabi against Bani Kalab, 45- Saryah Alagamah against an

82- Vrse 32, Surah Table was revealed on this Saryah:
This is the recompense of those who fight aganist God and His
Messenger, and hasten about the earth, to do torruption’ there;
they shall be saughtered , of crucified, or their hands and feet shall
alternately be struck off; of they stiall be basished from the land.
That is a degradation fromthiem in this world and in the world to
‘come awaits them & mighty chastisement ....
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Abyssinan group,8346-Saryah Balal ibn Harith against theprotection
of Malik ibn Kananah, 47- Saryah Bahsir ibn Suwaid against
Bani Kananah, 48- Saryah Ali ibn abi - Talib against Yaman,
a9- Saryah Ail ibn Abi - Talib against the Hajis of Mecca . In this
Saryah Abu Bakr became the Tmam of the Hajis and Ali was
commissioned to recite to people the verses of the SurahRepentance
(Verses 1 to 24, and 30).

Muhammad Tbn Ishaq and apparently Yaqubiand Ibn Hisham
have considered Ushaira as the first one, they have reported the
first Saryah to have been headed by Hamzah, the Prophet’s uncle,
against Abu-Jahl, seven months after hegira .

IV.3. Tradition of the Califs

During the Rashidin Califs some wars took place in the history
of Islam,so their conducts may be considered as another source of
the law of war in Islam; however, it should be borne in mind that
the Rashidin Califs, when issuing order, iried to follow the tradition
of the Prophet . Hereunder we briefly make some references to
such cases :

IV.3.1- Abu Bakr’s Period:

During Abu -Bakr’s caliphate ( the first calif) a number of
Maoslems opostatized;so he called them back to the religion of the
Koran and those who refused to be reconverted were killed. Some
individuals also pretend prophecy; he exterminated them, too.%
Abu Bakr exhorted the Arab Moslems to proceed to war against
the counries outside the Arabian Peninsula; he dispatched Khalid

83- The Prophet said this concerning (he commanderof the Saryah :
1 told (them) to take orders from the Commander in what is know,
(Khatamonnabyyin, p. 357).

84.0p . Cit, p. 2066t . s6q .
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ibn Walid to Irag, who conquered a number-of towns . 85

1V.3.2- Umar’s Period:

During Umar’s caliphate (the second Calif) Irag, Syria, Iran,
palestine and Egypt were conquered byMoslems; he also dispatched
and an army of 50000 men, commanded by Knalid ibn Walid, to
fight Heraclius, Byzantine Emperor, in Yarmuk (a tributary of the
Aryan River); the Romans were ultimately defeated (20 August
630 A.D.).

1V.3.3- Uthman’s Period:

In the time of Uthman, the rest of the neighbouring territories
that had been conquered as well as the northern provinces of Iran
(such as Tabarestan) and parts of Egypt were taken . 86

1V.3.4- Imam Ali’s Period:

During Imam Ali’s Caliphate several civil battles occurred. it was
under the title of Jamal battle that opponents of Ali fought, headed
by Aishah, Wife of the Prophet, in the year 36 of the hegira, at a
place named Huzaibah, who were defeated in the end. During the
last days of July 657 A.D. (37 A.H .), a war against Muawiah was
fought that is known in the history of Islam as the battle of Seffain .
And the third war was against the Khawarij (seceders) in the year
39 A. H; corresponding to May or June 658 A. D. in a place called
Nahrawan .

During Ali’s Caliphate wars against bughat (civil armed rebels)
took place; the first battle against the bughat was the Jamal War .

In Nahj al - Balaghah there are many sayings bylmam Ali
concerning jihad and its rules, in particular with respect to the

85, Michael H. Hart, pp. 271-275 .
86, Tarikhe Yaqubi, Vol. 2, p . 64.



observanc eof human norms of conduct, including that in the
Seffain battle first Mu’awiah gained access to water; he blocked the
current to Ali’s soldiers and got hold of the water source he didnot
prevent Muawiahs men to use it . 87

IV.4- Opinions of Fagihs /Jurispradentst
Ever since the advent of Islam, Moslem jurisprudents seriously

embarked upon formulating rules and regulations of war, because
the Muslim communitry faced severe conflicts from the outset with
neighbouring nations , therefore jurisprudents wrote various books
and treaties on injuctions, rules,and authorized and unauthoried
acts in war; and entitled such books Kitab al - Jihad (book of holy
war). As specimens and for those famous as well as sources books
of these who are interesting to study more about Jihad will be
mentioned briefly :

1. Kitab al - Jihad by * Abdullah ibn Mubarak, 181 A.H.

2. Kitabal - Jihad , by Tabari, 310 A. H.

3. Muhammad ibn Ali ibn Babevayh of Qum,in his book Al-
Hidayah, has deyoted a chapter to jihad in the way of God, 381 A.H

4, Shaykh Mufid, ina chapter of his book Al - Mugniah has
treated jihad . 413 A.H,

5. Sayyed Murtaza, in each of his books entitled Al - Intissar
and Al-Masail Al-Nasseriyat devoted a chapter to jihad . 436 A.H.

6. In his book entitled Al-Kafi, Abissalah has a chapter
entitled Fi’l - Jihad W Ahkam on jihad . 447 A. H .

7. In An - Nihayah, Shaykh Tussi has devoted a chapter to jihad
entitled Fi'l - Jihad Wa Siratal- Imam. 460 A.H. It should be noted

8. Ibn Ya'la,known as Sallar, in his book named Ali - Marasim al-

'87. Nahj al Balagahah, Feizal - Islam, pi 144 ,
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Wa’l - Nahy’ an il - Munkar Wa Igamat ul - Hodud wa’l - Jihgd’

an id - Din. 463 A.H.

9. Ibn Barraj al - Tarabulessi, in his book Jawahir al-Figh has a
chapter entitled Babu Massail ma Yara’alleqn bi'l jihad, and also’
in his book al - Muhadhab he has a chapter entitled Kitab ul -
jihad, 481 A.H. '

10. Ibn - Rawandi has in his book Figh al - Quran devoted a chapter
Kitab al - Jihad 573 A.H.

11. Ibn Idris Hilli has in his book Kitabal-Sarair. a chapter entitled
Al-Jihad Wa Sayrat ul- Imam. 598 A.H.

12. Muhagqgeh Hilli has a chapter of jihad in each of his books in
Kitab ul - Jihad Sharaye’ul - Islam, and in Al - Mukhtassar un -

Nafi. 676 A.H.

13. Ibn Mutahhar Hilli, known as Allamah , has devoted a chapter
to jihad in his book Qawaid ul - Akham . 726 A. H.

14. Shams ud-Din Ameli, known as the First Martyr, has devoted
a chapter to jihad in his book called Al-Lum’al - Dimashigiyah.
786 A.H. |

1n recent centuries, Faqihs (jurisprudents), basing themselves onthe
books and tradition and the opinions of the jurisprudents of the
early periods of Islam, have taken up and discussed the rules of
jihad, the most comprehensive studies of which is Jawahir ul-
Kalam, of Shaykh MuhammadHassanNajafi; written as commentar
on Sharaye’ul - Islam . 1266 A.H.

In most of 1lie above-mentioned books on jihad the following
topics have been commonly treated :
1. What people should be fought »
2. What persons should be killed » _
3. How a war should be fought » what acts are authorized and what
unauthorized in war » ; -
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4, what persons should be protected

5. Rules of Istirqaq (taking as captive or slave).

6. Rules concerning captives.

7. Rules concerning war spoils.

8. Rules and conditions concerning Zimma and Jizah people .

9. Rules concerning enemy’s buildings and property after victory.
10. Rules concerning peace agreement .
Evidently , in eachtopics various subsidiary haye been treated
and analyzed from the Figh point of view.
Siyar Books

Some fagihs have entitled their books al-Jihad wa Sirat al-Imam,

but others have named their books simply «as - Siyar ;»
Sirah means method,that is the method ofthe Islamic rule formulate

on the basis of the conduct of the Prophet as well as the conduct
of his successors, Particularly Ali'ibn - Abitalib . Mention will be
made below of some of such books :

Kitab as - Sivar, by al-Wazai, 157 A.H.

Siyara ol-Saghir wa Siyar ol-Kabir, by Muhammad ibn Shaybani,
189 A.H. '

Siyar, by Muhammad Al-Wagidi.

The best known of such books is Shaybani’s.

Siyar, which may be considered as the oldest work on Islamic
International law..

1V.5. Independent intelligence commandments

Commandment of intelligence (agl) is one of the main sources of
the Islamic Law. In the law of war that is a branch thereof, the
role of the commandments of intelligence, if not the most important
of all the other sources, it is still one of the most important ones,
b‘aqaus'e_-, as we have repeatedly stated, during a war Muslims are
obligated to observe ethical, affective and humane, the principles
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and criteria, all of which are conditioned by the commandment of
intelligence, orin figh terminology. «Mustadellate Agliyah». Rules
of intelligence that may be obtained by themselves without following
the religious law regulations).Evidently,most of these commandments
although originating from humane nature and common sense, the
Holy Koran and other Islamic main sources have legally obligated"
Moslems to abide by them. Some specimens of such pfincipleé
and criteria are referred to hereunder , g

V. Some of the main principles in Islamic Legal System

Like all of the legal systems, the Islamic Legal System have many
principles which the Islamic government as. well as Moslems are
obliged to observe them in their social, economical and poliical
relations with foreigners. Because of the importance of this subject
(Laws of War in Islam) we would like to discuss some of the main
principles in Islamic Legal System regarding rules of conflicts .

V.Lthe principle of observance of justice

The principle of justice is one of the most important principles of
Islam, which has stricken ifs offshoots in all fundamentals and
branches of the Islamic Law. From the Moslerms’ point of thought
of the fundamentals of reason and intelligence , has been repeatedly
mentioned in the Koran in various terms. As an example the
following verses will be quoted here :

«O believers, be you securers of justice ..88»
Observance of justice in regard to enemies has been emphasized in
the Koran, it says :
«...Let not detestation fora people move you not
to be equitable .89

88,1V, 134,
89-‘ Vi"m-



The interpretation of the above-cited verse is the heart-felt hatred

of and enmity towards a group of people should not hinder the
the administration of justice and cause encroachment upon men’s
rights, because, the observance of the principle of justice is above
all . This principle of prime importance in the Islamic Law in
respect of protection of individuals during wartime .

V.11 Principle of fulfilment of promises

The important principle of the binding aspect of Contracts, Known
as pacta sunt servanda in the international law, has been stressed
upon in the Holy Koran under the title of fulfillment of «ahd»,
(promise, oatah) and mithaq (covenant, agreement), in such a way

that it leaves no escape or exemption from the binding requirements
of agreements and treaties .

The Holy Koran regarding this principle has stated :

<O believers, falfill your bounds .»%0

Exegetists of the Koran have written in the inerpretation of this
verse that respect for all agreements, contracts, covenants, treaties,
is uncumbent upon any Moslem . Abol Fotuh Razi has said :
«This verse addresses all Moslem as well as those who are
outside Islam, that is all infidels .9
And also verses 27, 80, 100 and 177 of the Surah Cow Verse 75 and
76, House of Imran, Verses 4, 7 and 111, The Repentance, Verses
20and 25, The Thunder Verses94 and 95, The Bee, Verse. 8, The
Believers, Verses 7, 15 and 23 , Confederates, and Verse 32, The
Stairways, have recommended respect for oaths and covenant.

90, V,I .
91+ Interpretation of Abu’l - Fotuh Razi, Vol. 4, P. 86.



V.I11;. Principle of forgiving

Forgiving has been emphasized in the Koran .
A sign of a believer is his ability to curb his anger and to forgive
people :
« (Those who) restrain their rage, and paradon
the offences of their fellowmen ...» 92 '
The Prophet of Islam was cammanded :
« Take the abundance, and bid to what is
honourable, and turn away from the ignorant...»93
Of course, from the Islamic point of view although the right to
retaliation (qisas) has been considered legitimate for individuals,
however, from an ethical viewpoint it has been advised that God
prefers that people do not use this right and be forgiving. Note
this verse:
«...And the recompense of evil is evil the like of
it : but who pardons and puts things right his
wage falls upon God . » 2

V.IV. The Principle of beneficence

It is said in the Koran:«.,.(Those who believe) do good ;God loves

the good-doers, » 95 And this verse comes after the one in which God
has said « And fight in the way of God . »
Exegesists have said that God concluded His command to fight
with and injunction to be beneficient; which means, that in domg
war Moslems must observe beneficence, lhat is the enemy’s
legitimate right should be secured .

92, 111,128 .

93, VII, 196 .

94. XVII, 37 .

95, Al - Mizan, Vol . 2, p. 65; Al-Manar, Vo, 2, pp.214and 215,
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