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Mechanisms”, Vol.2, 3rd Edition, Martius Nijhoff Publisher, 2008, p. 41.
5. Amnesty international, International Law commission: The Obligation to Extradite or
Prosecute (aut dedere aut judicare), London, February 2009, p.22.
Ll (Bl pgs 5 sl SS9y 5 14T 535 a5 oz slaggemilyss” Jolis #
7. Enache-Brown, Colleen; and Ari Fried, “Universal Crime, Jurisdiction and Duty: The
Obligation of Aut dedere Aut Judicare in International Law”, MC Gill Law Journal, Vol.
43,1998, pp. 614-616.

<19 s H0nD SOy exere? gave mroe

—
—%



WP Ll (piin 5 055 ojlod 055 g oliie Jlo «(g S ols  Bgam> aloxe

—
{>4

A o Shalas Cosnle 5525 1 (0SB 395 ol cnl g ol I3 4 g, Al
ol 003l ialdl ol mizmed il oo Molloyer ok 45 aaSloxe by ol il
Vol (el anelr sl 555 e g (sl a5 ]
sl LS5y lagto 1510 aaSlne (gl | die) Ml Slaslas o
310 sl 4y gt pogie drwg WS (o0 pal B Sl Sl Jlesl Gk 5l Mo
Aol S5 o Sl 3,50 13 s aulS 5 3l 51 4l waSTno b
Sl patin ml Ho il o g S CemMo bl Slasles ol o 70
anel> @lie Lado> Cgz y0 dacdgd (Al (oLa8 20 (g9 5| )55 00 s
&l ol Olae a5 ail e Layod Claslas gae lacdgs adlie b Molliye
St 53l SlagenlpsS 33,5 oa geine Hallir Bgi prta 5 35 e 5l
ol pls o SO Ay 5o (Sl Re 00 lo g 40 aS daSloe by ol yiul 4
Nigd oo 4 3550 YO 0wl 0
daSlre L olojiwl b oaeld (g9l anilraiz sloygamilssS gl Judoxi 050 50
L allie ae; 10 1AV (geadlsiS ) 0ga ganadel s Joz o 1, bl Glgs oo
aSlra b olo il 4y agas 5l i iy pa5 (sllo am laggandlysS g (LSl Jax
Slaygiless Y NAYY ol Slodl 1G9, 9 137 035 a8 oz (sloygumilyns ¥
P8 e Byai b allae o) ;0 VAV aaY (adlesS _F e e ol il (glaslaie
Ol aaSlore Ly ol sl ay agad jl asliie iy a3 (6l (sloygemnilssS plos 5 alarglon
3 Sl 5550 Gl gendlelS (ol i S 5 ele Sl I (oS S csanail
L olo il (gim jarhe gl (i sloain 35 050 50 ©giSe Ol yhe Y g 8l
OpmadlgiS aiile ol Slog gl yiS ;b gy yo 45 il e St | 4aSlxe
L ablie ao; ;o) VAV aaY yanilesS b (bl o> b ablie 4w 40) 14YA
Job 5o &l rde (nl peds (SsSz 9 Slaslae slaag) » (Blenlse Sol8s Syai
359 0 |y elal slacals 5 gamaiws (pl Koo Bk 5l cal suae ol
Ol 530 9ol ol 5 005 (o0 e o 1B Ad Sy 0 o5 S, 5he lgione
et aoSTone Ly ol il sy g iy )0 | il 50 5550 (ol il g & 580
iz L S ea S ogt b pgendlysS Sl 4 )z ol 5l S e leioe
1. Third Report on the Obligation to Extradite or Prosecute (Aut Dedere Aut Judicare), June

2008, A/CN.4/603, UN.DOC, p. 26.
2. Enache-Brown, Colleen; and Ari Fried, Op. cit, p. 622.
S oy a5 V0 oy Jalline 398 GsamaaS 09,5 olled Gy )0 (ganaib (nl Y

5995 Gl s )8 (Somm yemd G ol Gl 5 el 48,5 108 oolatul 5 50 daSTore b ol yiul 4



Wgd oo Cgmne diej (nl 55 Joe g gl (lgie 4 &S Sl Lol 5 ulS ganileS
SLagileS Sl (st b il aiins e yme Slibre slp (0B g5l Sl
slar aws ez cnl 51 (Ko 59 5550 % 3l 095 (e Gy el p & i

950 Gl Caomd 52 33 55 555 o0

S gl g wlisiwl Jao b alililo dio) 3 18T yguunilgss” AY
doSloxo by ol il ay agerd 31 asliio g 23 gyl (gums

il 45 Cal glodles Cylgl | Sl S L o3 les e 50 1Y ygrileiS
S yin Sl il —oliie cdgs an a5 Slagie daSbre 4y 0w s b1y Mol
Pgmine dlgl digad ST gaadlsiS pl ) 53 iy sl 4l LT g o
3550 daSlre Ly ooyl U 0aeld o sl oy 51 o Sloalae slinil o 45 055 o
oSl L U ablie g ndlasS o oasiasd ndy g3 ol 48,5 1,3 ool
Slilome a0 wli Lis xS et 1o LuliSl Jam> ] aubs a8 el Lol oo
SNV aaY g dlesS S 1AV Lax bojlee anadlssS o €ailey 3L
2 ol s poe Sl il pae D90 0 (6K Jore Sgd (olEE Codlo
Lacdss a5 395 g0 el allae (0] 005 55558 cmMo (0l (53590 () 5 4028 52
i S @S 0 Sl mla » edlo Jlesl el o)lys (Salite slaelSgs
A oSloe a4y 2yl pliy ol Al wlo gl Canlss jo (o pds pas o )lge jo S e
b oileB Geluln (oo o (I Candg 4y byt wls il CunlsS )0 0 &jg0 )
Ftlige (A5 2 b Jloel BB grae; ol b Do iy ogea 3 w095
ol () AL e (6580w Joe Sgo sl (oo Dglis i ol 5o
355 gLl ol sl 5 a8 o525 4 (28 nl b aidl o )ls S5z (e O] 50
il Al 053 oLad axlie jo T deSre die; jo (ISCie g 00 glial
s 2ol ) glitel JJo Boyo o il 258 a9 50 (pgmndlsiS A ol 0l

g o a5l 5 53 51 s o T el ol ol e alls) w3l e

o Ll (soaib ol 4 Aut Dedere Aut Judicare «asSle b ols jiwl 4 aga» GLS 50 N30 Jls €=
(UN.DOC.A/CN.4/630,0p.Cit, p.6) .ouS' o

1. The International Conference for the Adoption of a Convention for the Suppression of
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annex Ill, p. 234.
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2. Chaikin, David. Op.cit, p. 275.
3. Law of September 3, 1956 On Banking Secrecy
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2. Sullivan, Thomas; and Richard Frase, Proportionality Principles in American Law:
Controlling Excessive Government Actions, New York, Oxford University Press, 2009,
pp. 15-35.
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2006, pp. 18-38.
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an Introduction, London, Sage Pub, 2010, p. 40.
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1. Sullivan, Thomas; and Richard Frase, Op. cit., p. 103.
2. Ibid, p. 401.
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1. ICTY, The Prosecutor v. Fatmir Limaj, Descision on Fatmir Limaj’s Request for
provisional Release, paras. 13; cited in: Ibid, note 25.
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Federal Law Gazette | No. 56/2012. & POLITICAL PARTIES ACTs, Official Gazette of
the Republic of Macedonia” no. 76/2004, 5/2007, 8/2007, 5/2008.
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— Delmas Marty, Mireille, Droit Penal Des Affaires, Partiene
General, Tome 1, Pfi, 1996.

— Martin, Elizabeth, Oxford Dictionary of Law, 7th edition,
Oxford, Oxford University Press. 2003.

— Wells, Celia, Corporation and Criminal Responsibility, 2nd
edition, Oxford, Oxford University Press, 2001.
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Criminal Liability of Political Parties in Iranian Law

Farid Mohseni
Hesam Ebrahimvand

Abstract

Identifying criminal liability for legal entities is one of
controversial issues in criminal law. A party is considered as one of
the most important legal entities whose criminal liability is important,
from different aspects. The paper primarily defines concept and
background of political parties; then, discusses legal conditions for
activity of political parties, after explaining their legal personality and
determining the time for formation of legal personality in substantive
and affirmative terms. Necessity of identifying criminal liability for
political parties, and also foundations of such kind of liability from
theoretical and legal points of view are among those subjects
discussed, in the paper. Meanwhile, making separation in activities
pertaining to political parties, some strategies have been proposed to
determine criminal liability for political parties; so that, uncertainties
and objections to Islamic Penal Code in explaining criminal liability
would be removed. Following subjects are among those issues dealt
with here, in the paper: rules and regulations governing crimes
performed by political parties, identification of responsible person in
those crimes pertaining to political parties, correlation between
penalties imposed on real person along with legal entity, those
penalties imposable in this respect, and the way these penalties are
imposed. Also, references have been made to some articles of the
“Law on Activities of Political Parties and Political Groups”; while,
making emphasis on necessity of its review and prioritizing legal
approach over other political categories, etc.

Keywords: Criminal Liability, Legal Entity, Crimes Committed
By Political Parties, Crimes Pertaining To Political Parties.



Abstracts

Priority of Natural Guardianship Right of Mother on
the Paternal Grandfather on the Basis of Modern Interests

Sam Mohammadi
Hossein Kaviyar
Azam Ebrahimi

Abstract

In new era with the loosening of patriarchal and extended family
foundation and the increasing popularity the nuclear families, about
natural guardianship mentioned in Iranian Civil Code, has been
emerged some questions and problems. Articles 1180 and 1181
Iranian Civil Code provides: "a minor is under the natural
guardianship of its father or paternal grandfather". In Iranian Civil
Code does not natural guardianship right to her minor child. In year
1353 the Iranian legislator understand this problem and enacted
Family Protection Act and in article 15 provide the special natural
guardianship for mother. However, this rule did not last and after the
rescission of this rule, paternal grandfather alongside of his son was
special guardian of his grandson. In year 1391 Family Protection Act
for granting the natural guardianship right to mother has taken a fresh
step. This rule confirmed by Council of Constitutional Guardians.
Hence we in this article decide with answer to following question,
prove our hypothesis: whether position of natural guardianship is able
concoct for mother? Whether this position in case of encounter to
natural guardianship right of paternal grandfather is precedence?
Hypothesis of this paper is that after death of father natural
guardianship right is belong to mother and she has guardianship right
to her minors. This guardianship is precedence than guardianship right
of paternal grandfather. In any case that father has guard to minors, as
well as mother has this right. Her guardianship is parallel to father
guardianship and preeminent than paternal grandfather guardianship.

Keywords: Natural Guardianship, Mother, Father, Paternal
Grandfather, Priority.
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Confrontation of Right and Expediency
(with an Emphasis on Terrorist Offences)
Rashid Ghadiri Bahramabadi
Abstract

One of the most fundamental philosophical issues, which is
examined in political philosophy and philosophy of law, is
confrontation of right and expediency. One side of this confrontation
are people and their rights who expect the recognition of minimum
fundamental rights, like the right to a fair trial, which belongs them
under the humans dignity and personality. On the other side, society
by the aid of its representatives, while trying to produce minimum
resources for people and securing their welfare, has also a glance to its
maintainance and continuance, by complying with some interests.
This confrontation between humans rights and community interests,
arrives its summit in terrorist offences and this, forms the most
important philosophical base of differential criminal proceeding in
terrorist offences. On one hand, suspects of terrorist activities want a
fair trial as an undeniable right for human kind and on the other hand,
political and judicial authorities seek to retain security of society, and
see suspending and ignoring terrorist suspects’ rights, as one of resorts
for achieving this aim. They regard suspension and ignorance of this
group’s rights, as securing security. After explanation of this
confrontation and its quality in terrorist offences, in this essay, is tried
to produce logical resorts for its resolution.

Keywords: Right, Expediency, Confrontation, Terrorist Offences,
Fair Trial.
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Analyzing Civil Procedure Rules in the Case of Multiple Parties

Ali Tahmasebi

Abstract

In the case of multiple potential parties of litigation, some
delicate issues can be raised that is able to prevent judge from trying
substance of the claim. If there is solidarity among plaintiffs, every
plaintiff can litigate. In the absence of solidarity, severability or non-
severability of relief has a determining role in permitting individual
litigation and is the test for adjudicating the substance of the action by
judge. In Iran’s law various plaintiffs with common or similar issues
of law or fact, are not allowed to sue against common defendant in
one statement of claim, but in American law such a device with the
title of compulsory or permissive joinder has been devised. The
absence of joinder in Iran’s law is followed by inefficiency, wasting
resources and sometimes conflicting judgments that undermines
judiciary’s reputation. In the case of various defendants and their
solidary obligation, the plaintiff can start an action against all or some
of them, but when there is no solidarity among them, severability of
relief is the test for litigating against some of them. Whenever there
are many potential plaintiffs and defendants, depending upon
solidarity among plaintiffs and defendants and relief severability,
miscellaneous assumptions can be drawn that are governed by
different legal injunctions.

Keywords: Individual Claim, Multiplicity of Plaintiffs, Multiplicity
of Defendants, Severability, Permissive Joinder.
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Effects of Firm Offer
Mohammad Jafari Fesharaki
Mohammad Riyahi
Abstract

After industrial revolution in nineteenth century, some amazing
improvements appeared in scientific field. Outbreak of these
improvements in world society created a lot of new problems and
made jurists to find solution. One of these accessions is firm offer. So
about the effect of firm offer in the opposite of some jurists and
lawyers we should say, offer is an unilateral juridical act that it doesn't
create any obligation for offeror, and he can withdraw of his offer in
every time before acceptance. it means, it doesn't make any obligation,
merely, by binding the offer with limited time. Unless, the offeror has
extincted revocation right impliedly or expressly. So, about the
tortious liability of withdrawer only by resort on the rule of la-zarar
(or causing loss and damage is prohibited in Islam, through abusing
one's own property) - according to this point that rule can be able to
create ordinance - under some circumstances is obliged to compensate
for another party's losses.

Keywords: Offer, Firm Offer, Effects, Intention, Obligation.
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Limitations and Strategies of Jurisdiction in Cybercrimes

Behzad Razavifard
Seyed Nematollah Moosavi

Abstract

Cyber space is regarded as a body of human connections that
functions thorough computers and communications without any
physical space. It provides not only numerous benefits, but also a new
opportunity for committing criminal behavior. This article is to
determine cybercrime jurisdiction. Actually, as cybercrime is not
committed in a physical space, determination of competent
jurisdiction is demanding. In order to determine cybercrime
jurisdiction, two kinds of criteria are taken into account: one is
criminal jurisdiction based on classic rules and another is based on
cybercrime’s characteristics. Therefore, it is possible to determine
competent jurisdiction regarding those criteria, however, in some
cases like that the accused is abroad or crime is committed in that
way, there is obstacle with internal competent jurisdiction.
Strategically, it is seriously required to take into account international
cooperation in order to realize criminal jurisdiction.

Keywords: Criminal Jurisdiction, Cyber Space, Cybercrime,
International Cooperation.
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The Principle of Proportionality of Bails
in Iranian Criminal Procedure
Mohammadali Rajab
Abstract

Use of Bail is one of decisions allowed for judiciary authorities
within  Criminal Procedure particularly during the pre-trial
investigations and forensic searches in order to assure the accessibility
to and presence of the accused or defendant for trial. However, at the
same time taking any kind of Bail or pre-trial detention actually limits
the accused’s rights and liberties or even, deprives him thereof.
Therefore, this will be a scene of the dual status of criminal procedure
again: to protect the society and to guaranty the rights and
prerogatives of the defendant-which makes the case a reasonable
ground to survey this challenge again. There are principles and frames
like legality or limitations on pre-trial searches and forensic
investigations which are provided to ensure the respect for rights and
liberties of citizens. Amongst all, the principle of proportionality for
bails and pretrial detention must be construed as a resort to restrict the
appliance of public authority in unnecessary cases. In other words, the
public authority must be merely restricted to the cases it is necessary
to achieve a legitimated good according to the principle of
proportionality. Therefore, if there is a goal of ensuring the
accessibility and presence of the defendant then it must be restricted to
the minimum level of penal intervention of state as far as the goal is
obtained. This article is to provide an analysis of principle of
proportionality with respect to other principles of public law and then,
having an inquiry over the judicial practices of legal systems -
particularly jurisdictions of the European Court of Human Right
(ECHR), we shall try to assay for legal grounds of the principle in
Iranian legal system.
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Abstract

Increasing resort of people to the banks make them to access
classified information of the customers such as financial status,
balance of the account and personal information. In order to gain the
trust of customers and prevent Personal and commercial losses and
economic abuse, banks make these data confidential and refused
disclosure of them. Although the protection of banking secrets is an
inevitable principle concerning social necessities such as confronting
crimes like money laundering, terrorism financing, tax evasion and the
need for financial transparency, it is appropriable in such areas. These
exceptions, however, varies from country to country but we seen more
common trends in all.

This paper shows the basis, sources, scopes and the effects of
banking secrecy in Iranian law and note the necessities of legislation
by that.

Keywords: Banking Law, Professional Secrecy, Bank Secrecy,
Privacy, Financial Law.



The Judiciary’s Law Journal 98

Enforcement of International Criminal Law Conventions
Establishing a “Duty to Extradite or Prosecute”
(Aut Dedere Aut Judicare) in Iran
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Abstract

In order to militate against the impunity of perpetrators of
grave and significant crimes having international character and also
to prevent commission of international crimes, “the duty to
extradite or prosecute” is provided for in various conventions and
treaties. The duty is loaded with the meaning that the state in which
the person accused of international crime has been arrested, must
choose between the options of prosecution or extradition. This rule
during the time since the seventeenth century when it was set out by
Grotius in “The Law of War and Peace” book, have witnessed
various developments. Being set on ILC’s agenda, this subject of
international Criminal law has been attached with more
significance. Despite frequent use of this maxim in various
international conventions, there is no doubt about the treaty nature
of this commitment, but its customary character is highly
controversial amongst scholars. This essay is to scrutinize and
analyze the mentioned different aspects of the obligation to
“Extradite or Prosecute” (aut dedere aut judicare) in several
international conventions and also, the possibility of having such a
rule in legal system of Iran.

Keywords: Extradition, Prosecution, International Crimes,
Crimes against Humanity, International Obligation.
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