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1. legal history

2. See e.g. Law and Government in Colonial Australia (1987, OUP); “A Road Not
Taken: The Boyce Plaintiff and Lord Cairns’ Act” (1983) 57 ALJ 493 and 571.

3. autobiography
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1. precedent-free zone.

2. Native Title Act

3. balance of probabilities = Yl ! jjles

4. judicial discretion

5. See Wilson v Minister for Aboriginal and Torres Strait Islander Affairs (1996)189
CLR 1 at I1.
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2. Wilk Peoples v Queensland (1996) 187 CLR 1 at 184.
3. Air Canada v Secretary of State for Trade [1983] 2 AC 394 at 438.
4. See e.g. Anheuser-Busch Inc v Budejovicky Budvar, Narodni Podnik (2002) 56
IPR 182 at [33] ff (Loags 4 55 (gjloc]pd Ay s ).
5. See e.g. GEC Marconi Systems Pty Ltd v BHP Information Technology Pty Ltd
(2003) 128 FCR 1 (ssolosl Jobo &y Jlus Vo 3l L &S ogS> S ,105).
6. reality
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1. Commonwealth v Yarmirr (2001) 208 CLR 1 at [15].
2. Members of the Yorta Yorta Aboriginal Community v Victoria (2002) 214 CLR
422 at [50] ff.
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McCalman & NcGrath (eds), Proof & Truth (2003, AAH); Toussaint (ed), Crossing
Boundaries (2004, M.U.P.); Choo & Hollbach, History and Native Title (2003,
UWA); Paul and Gray, Through a Smoky Mirror: History and Native Title (undated,
AIATSIS); Reilly, “The Ghost of Truganini: Use of Historical Evidence as Proof
of Native Title” (2000) 28 Fed L Rev 453; Reilly and Genovese, "Claiming the
past: Historical Understanding in Australian Native Title Jurisprudence" (2004) 3
Indigenous L Jo 19.
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1. See Reilly anf Genovese, above, at 35 and 39.
2. hearsay rule
3. See e.g. Wootten, “Conflicting Imperatives: Pursuing Truth in the Courts” in
McCalman and McGrath, Proof & Truth, 33 ff.
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1. R. D. Nicholson, “The Use of History in Proving Native Title: A Judge’s
Perspective”, pp 2-3 in Early Days Journal: Proceedings of the Royal Western
Australian Historical Society (Inc)(2004).

2. Harrington-Smith

3.(2003) 130FCR 424.

4. Lindgren
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1. ethno-botanist

2. At[18]

3. At [19]; see also e.g. Jango v Northern Territory of Australia (No 2) [2004]
FCA 1004 at [9].

4. Section 82(3) of the 1993 Act.

S5 OPB V=AY Bole 4 € joiwd 505 (cl4gS AP 45 i dgamma o)l o 4 g dis ya D

S
6. Minister of National Revenue v Mitchell (2001) 199 DLR (4") 385 (S.C.C.).
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1. representative democracy

2. Selway

3. Selway, “The Use of History and Other Facts in the Reasoning of the High
Court of Australia” (2002) 20 U Tas L R at 148.

4. accuracy



KA

FY-2Y oslods m Lude 0y90

VWAV §liwols 9 Hlge

S (oo dgi ) o> 3 Jooi Lo S (o9 oS Ml glite ()b Ll
Slojlel s ) (S M Cnaly prite Loyl b il s Lol ) slizl i o
VS gl ly slagdgn sl (516 o Sy Sy 5 et
252 ) T X9 e 03l Loy g 235 Ygano o3l 350 il Coranl g Caally 5
SIS e ) (M jlew Sy S el g — 39'5@"\155 095518,y e
95 4185 01336 b ccpl 2 U 3,5 0 295 4 (292 glite Sy (29
Sl o 45 pl 03,5 Lo i (5l (OS5 la s (G5, |y g
sl 51 i o 42838 5,003 (59 b S oy LSy Jsb (9%
(g W3Sl V5 5590 G96 peis sln]) Sty 9298 Jusie —
osigp 5l o Tl wyols assl asle )1y SIS e yhas a9, oyl
Pl 03y jasuis
Ojorel drelr 5 SoiS Ll 5 8)b )0 |y 2la o8 sty (2 Gl 2l
P (slo3 1S dagi S o0 ko 395 wrouad sl (oliee A jiod,
8l (ytelacl Sl oo 98 ol Sl (0280 )13 925 )18 (ol plo]
0P R0k ol R U AS oo Sy (28 nl &S (3l d
oyme 13 b o35y o5T 38 8511 & (g9 45 XS n ke |y yipmiing
S ke 1 8yly0 |y (s iyt Sgis 45l 4zl S5 ]
Tk &S ms% b b eads (6 5t Jral 49y (] 5,1 palsd o
9 Sl Jslie 530l ()b L7 polee) Wbl 31y el b o8 s
Ol 9 32985 Wl & sl (Boi> SVl shaias (S e ke

1. Wason v Walter (1968) LR 4 QB 73 at 93.

2. rhetorical preludes

3. For a contraty example where the contrast is elaborated see Brodie b Singleton
Shire Council (2001) 206 CLR 512.

4. Callinan

5. Australian Broadcasting Corporation v Lenah Game Meats Pty Ltd (2001) 208
CLR 199 at [252].

6. See e.g. L Shaddock & Associaes Pty Ltd v Parramatta City Council [No 1]
(1981) 150 CLR 225 at 252 in the alleged avaibility of insurance.
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1. Gummow J.

2. Re Residential Tenancies Tribunal (NSW); Ex parte Defence Housing Authority
(1997) 190 CLT 410.

3. At472.

4. See Selway, op cit, 147.

5. indiosyncratic = (£3,8 ¢ 0l&
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1. Bristol-Myers Squibb Co v F H Faulding & Co Ltd (2000) 46 IPR 553 at 586ff.
2. Telstra Corporation Ltd v Desktop Marketing Systems Pty Ltd (2000) 51 IPR
257 at 265 ff.

3. official secrecy

4. Bennett v Human Rights and Equal Opportunity Commission (2004) 204 ALR
119; McMadus v Scott-Charlton (1996) 70 FCR 16.

. Anderson v Sullivan (1997) 78 FCR 380 at 395.

. Victoria WorkCover Authority v Andrews [2005] FCA 94.

. Re Korda [2004] FCA 1682.

. orthodox legal reasoning = Jglae J¥aw!l ¢ i JYatwl
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. fictional

. contrived

. See Telstra Corporation Ltd v Trdloar (2000) 102 FCR 595 at 602.

comity

. See Bank of Western Australia Ltd v Commissioner of Taxation (1995) 55 FCR
233 at 255. On both precedent and comity see generally MacAdam & Pyke,
Judicial Reasoning and the Doctrine of Precedent (1998); Cook et al, Laying
Down the Law, Chs 5 and 7 (5" ed 2001); Stone, Precedent and Law (1985).

. Enid Campbell

. stare decisis

. Campbell, “Lawyers’ Uses of History” (1968) 6 UQ LJo1 at 1.

. dogma
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1. legal artefacts
2. dictates
3. trust = cul s
4. law merchant
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Cardozo, The Nature of the Judicial Process, 54 ff' (1928).
6. See e.g. Brodie v Singleton Shire Council (2001) 206 CLR 512; Burnie Port
Authority v General Jones Pty Ltd (1994) 179 CLR 520.
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1. Wylde
2. Turner v Stirling (1671) 2 Vent 25 at 26.
3. industrialization
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Law and Government in Colonial Australia, Ch 2.
5. torts
6. negligence
7. trespass
8. conversion
9. Farrington & Bridgland v Thomson [1959] VR 286.
10. misfeasance in public office
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1. Comyns’ Digest (4th ed, 1800)

2. Bacon’ Abridgement (7th ed, 1832)

3. Farrington & Bridgland at 293.

4. official liability

5. See Notthern Territory v Mengel (1995) 185 CLR 307 at 345.

6. Sanders v Snell (1998) 196 CLR 329 at 345; see also Porter v OAMPS Ltd
(2005) 215 ALR 327 at 351.

7. Three Rivers District Council v Bank of England [2003] 2 AC 1 at 190.
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. anomaly

2. classifier

3. Cf Mechem, Public Offices and Officers (1890) §616 ft; §645 ff; Perkins and
Boyce, Criminal Law, 544 ff (3rd ed, 1982).

. wrongdoing

. E.g. Finn, “Official Misconduct” (1978) 2 Crim LJ 307.

. nonfeasonce

deceit

. See e.g. Bell v Josselyn 69 Mass 309 (1855) at 311.

. mandatory duties
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. Vol 1 at 226.

LAt 274,

.At279.

. courts of record

. See Floyd and Barker’ Case (1607) 12 Co Rep 23 and the Case of the Marshal-
sea (1612) 10 Co Rep 68b.

L O R S

6. discretionary

7. maliciously

8. See e.g. Cullen v Morris (1819) 2 Stark 577.

9. ministerial

10. See e.g. Irving v Wilson (1791) 4 TR 485; Fitzgeald v Boyle (1861) QSCR 19
at27.
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1. Brasyer v MacLean (1875) LR 6 PC 398 at 406.

2. Privy Council

3. hetrodox

4. See Northern Territory v Mengel (1995) 185 CLT 307 at 346.
5. prevenance
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. contextualized

. literal

language = ol ob;

. Carlo Ginzburg

. Checking the Evidence: The Judge and the Historian

. extratextual realities

. (1991) 18 Critical Inquiry 79 at 84.

.stimuli = oS>
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E.g. Acts Interpretation Act 1901 (Cth) ss ISAA and 15AB.

10. See CIC Insurance Ltd v Bankstown Football Club Ltd (1995) 187 CLR 384
at 408; Network Ten Pty Ltd v TCN Channel Nine Pty Ltd (2004) 205 ALR 1
at [11].

11. mischief

0 NN LA W W

YA



—

B0l 5 Bsde 8ly0 LS Hlae

ba%)

sble le

LSl S i 35lge Aile gy Il 38 5l el San S AS
LS ol ly OT dv.w|9>‘_s.a degdgo o8 Oﬁ‘ FLERTS)
e o3 yinS 3" sl Ojle S il od JolS coalad b dis
—S9rt 1y 325 3)ge 9B o0 0drard (i 4 JolS yob 4 093 slins
g ) b g e o oS (Sl g o) BABl ST (1) 23,5 020
Oy |y o )90 degdge (8l (50U 9 5l Joo5 (092 bg—ye
B 513 sl (Saw asl 5y 5 0554 o (S dnsg (1) £ AL 0
ol (Mol oy (28155 80200031 ac g0 (4g5l8 &S ol > il Jgliis
2 ol e 9 3815 ] Bpoimg 9 )0 el BBl iz 89500
T Beis claailols 1y
ol }lg3 Hlas ol )3 ] 9,5 AW a8 )90 e j Jle (glaiges
@ Lo youslyiS TF 83l a8 cal Lo yals Ao jouis b J1,a8 less o,
23330 2 (50 e (B2 oS LS 8))d geilysS cl ) e
295 03 Jlasl 3)l3 3939 Ul ade
Co i dle Colix b o Sia cols o alde colis LSS 0 ()
Sl o ciy s Madl o ladiw j> a5 4565 o
5 S lalin i S50 45 05 jmmo i odle (ol s (5l
P850 90 lapds Jle g pgd (S S loj 6588 Culghune
2«asdV plis j5zom gss )35m) jl 51 3)90 ) NS syt ]y olej Jsbo

1. E.g. Rieson v SST Consulting Services Pty Ltd [2005] FCAFC 6 at [9]-[24].

2. E.g. Griffin v Pantzer (2004) 207 ALR 169 at [80]-[168].

3. E.g. Toben v Jones (2003) 129 FCR 515.

4. SRYYY v Minister for Immigration & Multicultural & Indigenuos Affairs
[2005]FCAFC 42.

5. defence of superior orders
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1. Cf Huges Aircraft Systems International v Air Services Australia (1997) 76
FCR 151.

2. S v Minister for Immigration & Multicultural & Indigenous Affairs [2005]
FCA549.

3. At [209]-[210].

4. social practice
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“Public Function-Private Action: A Common Law Dilemma” in Benn and Gaus
(ed), Public and Private in Social Life (1983).
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1. public regulation

2. prerogative writs

3. mandamus

4. Black Death = (c>Mee o23,lgs> 4w ) ol (g pSden

5. functioning

6. See e.g. Constantine v Imperial Hotels Ltd [1944] KB 693.

7. See e.g.Mayor and Burgesses of Lyme Regis v Henley(1834)8 Bli N S 690 at
714.
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1. ferry
2. Halsbury’ Laws

3. “Ferries” at par 1253.

4. See e.g. Allnutt v Inglis (1810) 12 East 527 at 530.

5. Hale, De Portibus Maris, 77 (¢ 1670).

6. Bennett & Fisher Ltd v Electricity Trust of Suoth Australia (1962)106 CLR492.
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1. On which are generally Shortt, Informations, Mandamus and Prohibition
(1887); Short & Mellor, The Practice of the Crown Office, 197 ff(2nd ed, 1908).
2. injunction
3. amenability
W oo Ui ) S i el 4y 255 dul (gl nol8als s 03lel (50 4 (loig 5 sl o g F
S
R. v The Victoria Park Company (1841) 1 BQ 288.
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1. antiquarian
2. See generally P Finn, “A Road not Taken: The Boyce Plaintift and Lord Cairns
Act” (1983) 57 ALJ 493.
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1. judge-made law = sl> &3Lo 508>
2. contractualisation




